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Lawyer-Client Confidentiality in the Campus Setting 
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Confidentiality between the attorney and the client is central to 
and crucial in any discussion of legal ethics. This privilege 
may be more important to a university attorney than to the at- 
torney representing a client as a member of a law firm. The 
Author examines the traditional concept of confidentiality and 
the current view of it. A hypothetical is provided to illustrate 
the dilemma the university attorney may face. The Author con- 
cludes that the role of the lawyer is too complex to be confined 
by inflexible standards. As a result, the attorney faced with a 
confidentiality problem must follow the dictates of conscience 
and continue to search for a more sensible and sensitive way to 
harmonize the competing and clashing duties of the lawyer to 
the client and to society. 
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Much of what college and university lawyers do involves in- 
vestigation and analysis of alleged wrongdoing. In these roles, 
the lawyer must struggle with the substantive law as applied to 
the situation and also with the law as applied to her own con- 
duct. The university attorney must ask three fundamental ques- 
tions: 1) Who has authority to decide the institution’s position 
and tell the lawyer how to respond?; 2) When should the 
lawyer seek direction from a higher or different ‘‘constituent’’ 
within the institution?; and 3) To whom may the lawyer tell 
what she knows? The Author analyzes three hypotheticals in 
which the university lawyer has knowledge of possible wrong- 
doing at the institution and must decide what actions to take 
based on that knowledge. 
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Client, What Does the Client Expect and How May the At- 
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This essay seeks to identify a range of persons and offices 
within the University to which the attorney looks as ‘‘clients’’, 
including a broader responsibility to fellow lawyers at other 





campuses. The focus shifts to the complex, occasionally even 
conflicting, and always distinctive expectations the client has 
for the role and performance of the university attorney. Finally, 
the challenges and especially the ethical dilemmas facing the 
attorney offer a basis for reviewing and assessing the profes- 
sionally possible responses. There emerges from each section 
an appreciation for both the essentiality and the complexity of 
the campus lawyer’s role in higher education. 
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ment protection and thus virtual immunity from college and 
university regulation. The Author examines the appropriate 
standard of review. For First Amendment analysis, this re- 
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argued that the Supreme Court could sustain some form of 
hate-speech policy on college and university campuses for the 
same reasons that underlie the First Amendment’s tolerance of 
laws against fighting words, incitement to illegal acts, obscen- 
ity, and defamation. Since some forms of hateful expression are 
relatively devoid of value under the First Amendment, the 
Supreme Court can grant such expression minimal protection 
and find sufficient evidence to support a rational college or 
university determination that at least some forms of hate 
speech harm others. 
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federal law prohibiting sex discrimination. Victims of sex 
discrimination in education will now be compensated for their 
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discrimination more effectively. This Commentary examines 
the Franklin decision and its implications for Title IX enforce- 
ment. 
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LAWYER-CLIENT CONFIDENTIALITY IN THE 
CAMPUS SETTING 


ROBERT F. DRINAN, S.J.* 


INTRODUCTION 


The confidentiality between the attorney and the client is central to 
and crucial in any discussion of legal ethics. Indeed, one could say 
that preservation of the attorney-client privilege is the most cherished 
goal of professional responsibility. It is, consequently, not surprising 
that the legal profession is in the midst of a struggle to define more 
precisely the contours of the attorney-client privilege of confidentiality. 
This privilege may be more important to a university attorney than to 
the attorney representing a client as a member of a law firm. The 
hypothetical in section V illustrates the importance of the attorney- 
client privilege for the university attorney. 


I. THE TRADITIONAL CONCEPT OF CONFIDENTIALITY 


The Canons of Professional Ethics adopted by the American Bar 
Association (ABA) in 1908 contain forty-seven directives. These direc- 
tives affirm the duty of the attorney to keep confidential the secrets of 
the client. Canon 37 provided, however, that ‘‘the announced intention 
of a client to commit a crime is not included within the confidences 
which [the lawyer] is bound to respect.’’? Canon 41, moreover, spells 
out the obligation of an attorney who discovers a fraud, perpetrated by 
the client: 


When a lawyer discovers that some fraud or deception has been 
practiced, which has unjustly imposed upon the court or a party, 
he should endeavor to rectify it; at first by advising his client, 
and if his client refuses to forego the advantage thus unjustly 
gained, he should promptly inform the injured person or his 
counsel, so that they may take appropriate steps.” 


Canon 41’s mandate is probably more sweeping than any ethical direc- 
tive ever formulated by the ABA. It reflects the moralistic and ‘‘preachy’’ 
tone of the 1908 Canons. 





* Professor, Georgetown University Law Center. 
1. CANONS OF PROFESSIONAL RESPONSIBILITY Canon 37 (1908). 
2. Id. at Canon 41. 
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Canons 37 and 41 were weakened by ABA Formal Opinion 268 in 
1945,3 and ABA Formal Opinion 287 in 1953.* Opinion 268 stated that 
an attorney who withdraws after learning that the client intends to 
commit perjury may not reveal the intended perjury to successor counsel 
employed by the client even though this lawyer is expected to offer 
the perjured evidence.’ Opinion 287 stated that an attorney who dis- 
covers that the client had actually committed perjury in a civil case 
could not disclose it since this would violate the lawyer’s duty to keep 
confidences.® 

The confusion regarding the lawyer’s duty upon discovery of client 
fraud was one of the many things that prompted the ABA to rewrite 
and codify the Canons of Professional Ethics. The 1969 ABA Model 
Code of Professional Responsibility (Model Code) was accepted with 
minor modifications by every state during the 1970s. The Model Code 
seemed to affirm the dictates of Canons 37 and 41 without the weak- 
ening recommendations of Advisory Opinions 268 and 287. The Model 
Code reaffirmed the traditional obligation of confidentiality by its com- 
mand in Disciplinary Rule (DR) 4-101(B) that a lawyer not knowingly 
reveal a confidence or secret of the client.” Secrets are defined as 
‘“‘information gained in the professional relationship that the client has 
requested be held inviolate or the disclosure of which would be em- 
barrassing or would be likely to be detrimental to the client.’’® 

DR 4-101(C)(3) provided, however, that ‘‘[a] lawyer may reveal .. . 
the intention of his client to commit a crime and the information 
necessary to prevent the crime.’’® In addition, DR 7-102(B)(1) provided 
that ‘‘[a] lawyer who receives information which clearly established 
that . . . [hJis client has, in the course of the representation, perpetrated 
a fraud upon a person or tribunal shall promptly call upon his client 
to rectify the same, and if his client refuses or is unable to do so, he 
shall reveal the fraud to the affected person or tribunal.’’*° The apparent 
failure of DR 7-102(B)(1) to provide for confidentiality rankled and 
confused many attorneys. In order to resolve this failure, the ABA 
altered DR 7-102(B)(1) in 1974 by adding these words at the end of the 
directive: ‘‘except when the information is protected as a privileged 
communication.’’'? This alteration seemed to cancel out, in most cases, 
the duty of DR 7-102(B)(1) to reveal fraud. The 1974 amendment was 
adopted in only fourteen states. 





. ABA Comm. on Professional Ethics and Grievances, Formal Op. 268 (1945). 
. Id. at Formal Op. 287 (1953). 
Id. at Formal Op. 268 (1945). 
. Id. at Formal Op. 287 (1953). 
MobDEL CODE OF PROFESSIONAL RESPONSIBILITY DR 4-101(B) (1980). 
. at DR 4-101(A). 
. at DR 4-101 (C). 
. at DR 7-102(B)(1). 
. at DR 7-102(B)(1) (1974). 
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In 1975, the ABA Committee on Ethics and Professional Responsi- 
bility attempted to clarify DR 7-102(B)(1) through Formal Opinion 341. 
This opinion asserted that DR 7-102(B)(1) applies to both ‘‘confidences’”’ 
and ‘‘secrets.’’!? Therefore, the lawyer cannot reveal the client’s con- 
fidences unless the lawyer learns about them from a third party who 


does not know that the lawyer is representing the client. This result is 
anomalous and unhelpful. 


II. THE MODEL RULES AND CONFIDENTIALITY 


The confusion over confidentiality was a primary reason for the ABA’s 
attempt to rewrite legal ethics in the late 1970s. A Commission, chaired 
by the late Robert Kutak, set forth its interpretation of the confidentiality 
puzzle in the ABA’s 1983 Model Rules of Professional Responsibility 


(Model Rules). The Commission’s proposed Model Rule (MR) 1.6(b) 
stated: 


A lawyer may reveal [confidential] information to the extent the 
lawyer reasonably believes necessary: 

(1) To prevent the client from committing a criminal or fraudulent 
act that the lawyer reasonably believes is likely to result in... 
substantial injury to the financial interest or property of another; 
or 

(2) to rectify the consequences of a client’s criminal or fraudulent 
act in the furtherance of which the lawyer’s services have been 
wee... .™ 


This version of MR 1.6 allows the lawyer to: (1) reveal information to 
prevent a fraud whether or not the lawyer’s services have been involved 
and; (2) rectify the fraud when the lawyer’s services have been em- 
ployed. 

There was an outcry against the Kutak Commission’s changes to the 
rule of confidentiality. The Kutak Commission’s proposal changed very 
little about preexisting practices. Despite allegations to the contrary, 
the Kutak Commission did not turn lawyers into ‘‘whistle blowers,”’ 
‘‘policemen,’’ or ‘‘informers.’’ The Kutak proposal reflected the Model 
Code’s grant of broad discretion to the lawyer to reveal client confi- 
dences in order to prevent the client from engaging in criminal conduct. 
In fact, the Kutak proposal did not embrace the rule, then enforced in 
more than half the states, that a lawyer was required to take action 
against client fraud whether or not it was a crime. 

The ABA House of Delegates, a body of 450 lawyers, discussed the 
proposed Model Rules at their meetings in August 1982 and February 
1983. At the 1983 meeting. the House rejected the Kutak proposal and 





12. ABA Comm. on Ethics and Professional Responsibility, Formal Op. 341 (1975). 
13. MODEL RULES OF PROFESSIONAL ConbUCcT Rule 1.6(b) (Discussion Draft 1983). 
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adopted the rule that eliminated the client-fraud exception. The dis- 
cussion was filled by the emotional speeches of lawyers who clearly 
had never thought very much about the complex dilemma involved in 
the role of an attorney who is a witness to wrongdoing. The cry that 
the lawyer can always withdraw seemed to satisfy the majority. On 
August 2, 1983, the confidentiality problem in MR 1.6(b) was resolved: 
The Model Rules allowed a lawyer to reveal information of wrongdoing 
to the extent the lawyer reasonably believes it is necessary ‘‘to prevent 
the client from committing a criminal act that the lawyer believes is 
likely to result in imminent death or substantial bodily harm.’’'* While 
reporters for the Model Rules sought to mitigate the confusion and 
ambiguity caused by the adoption of this novel definition of lawyer- 
client confidentiality, the comments admitted that by withdrawing, a 
lawyer, in a sense, reveals the fraud.’* If his withdrawal does not 
prevent or rectify the fraud, can the lawyer be deemed to have been a 
party to it? 

Since the adoption of the Model Rules, thirty-five states have accepted 
them, with several modifications. The most difficult and controversial 
subject has been the new definition of lawyer-client confidentiality. MR 
1.6 allows, but does not require, the lawyer to reveal confidences in 
order to prevent death or serious bodily harm. All states allow this, 
but several states stipulate in their revised norms for professional 


responsibility that a lawyer ‘‘shall’’ reveal the information necessary to 
prevent death or serious bodily harm.’® Only a few states require a 
lawyer to reveal information to prevent any crime.’”? Many states permit 
a lawyer to reveal information to prevent financial or property injury.® 
A larger number of states disagree with MR 1.6 and stipulate that a 
lawyer ‘‘may’’ reveal information to rectify a client fraud or crime. 


Ill. THE ABA’s UNWILLINGNESS TO REVIEW MR 1.6 


From 1983 to 1991, there developed a widespread feeling that the 
ABA had made a mistake in the emotional atmosphere that dominated 
the discussions of confidentiality in 1982 and 1983. Some observers 
theorized that the untimely and sudden death of Robert Kutak, just 
before the August 1983 meeting of the ABA, contributed to the con- 
fusion and incoherence of the ultimate ruling with regard to confiden- 
tiality. 





14. Id. at Rule 1.6(b)(1) (1983). 

15. Id. at Rule 1.6 cmt. (1983). 

16. See, e.g., ARIZONA RULES OF PROFESSIONAL CONDUCT ER 1.6(b) (1992); CONNECTICUT 
RULES OF PROFESSIONAL ConDUCT Rule 1.6(b) (1992); FLORIDA RULES OF PROFESSIONAL CONDUCT 
Rule 4-1.6(b)(2) (1992); NEw JERSEY RULES OF PROFESSIONAL ConpucT RPC 1.6(b)(1) (1992). 

17. See, e.g., FLORIDA RULES OF PROFESSIONAL CoNDUCT Rule 4-1.6(b)(1) (1992); VIRGINIA 
RULES OF SUPREME Court Pt. 6, § II DR 4-101(D)(1) (1992). 

18. See e.g., NEW JERSEY RULES OF PROFESSIONAL ConbuCcT RPC 1.6(b)(1) (1992); Wis- 
CONSIN SUPREME CourT RULES SCR 20:1.6(b) (1992). 
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Criticism of MR 1.6 recently came from a new source. In the late 
1980s, the American Law Institute (ALI) appointed a commission to 
prepare a ‘‘restatement of the law governing lawyers.’’ In section 117B 
of tentative draft No. 2, the commission urged the abandonment of the 
approach of MR 1.6 in favor of discretionary disclosure to prevent 
significant financial loss that would result from the client’s fraudulent 
or criminal act.’ 

In 1991, a proposal to revise MR 1.6 occasioned a heated debate 
before the ABA House of Delegates. The ABA’s Standing Committee 
on Professional Responsibility proposed a return to the approach of the 
Model Code which the original Kutak Commission had incorporated. 
But the ABA’s Litigation Section, the Section on Criminal Justice, and 
many others joined to defeat the sober and restricted changes. 

The House of Delegates’ discussion revolved around the desire of 
attorneys to be able to tell their clients that under no circumstance 
would they ever ‘‘squeal’’ or ‘‘rat’’ on them. Lawyers were compared 
to clergymen, revered counsellors, parents, or friends. The rhetoric was 
rich and resounding. At least one speaker reminded the audience that 
the proposal suggested only a return to the legal ethics that the ABA 
had accepted from 1908 to 1983. Still, the idea or the myth of being a 
confidant and ‘‘father confessor’’ to a client prevailed over the more 
sensible conception that a lawyer cannot willingly become an accom- 
plice to reprehensible conduct.”° 

The confidentiality debate will not likely be resolved in the near 
future. The issues are often intractable, heavily fact-sensitive, and not 
given to certainties or absolutes. 


IV. THE PERMISSIBILITY OF REVEALING THE CONFIDENCES OF A CLIENT 


In criminal cases, the lawyer has an obligation to force the state to 
rebut the presumption of innocence by proving its case beyond a 
reasonable doubt. The lawyer may know that the client actually com- 
mitted a crime and still may not reveal any client confidences. Hy- 
potheticals about what a lawyer who knows that the wrong man will 
be electrocuted can or should do are dramatic. Even if one concedes 
an exception in these cases, the attorney’s pledge of absolute confiden- 
tiality is not really eroded. The attorney representing an alleged criminal 
is not totally forbidden to protect society from the behavior of the 
client. MR 1.6 permits the lawyer to reveal privileged information if it 
is necessary to prevent a death or imminent physical harm. 

The near absolute duty of confidentiality enjoyed by attorneys rep- 
resenting accused criminals confuses attorneys when they reflect on 
their duties to a client engaged in wrongdoing. Almost every debate 





19. RESTATEMENT OF LAW GOVERNING LAwyERS § 117B (Tent. Draft No. 2. 1989). 
20. The vote was decisive: The proposed return to the Model Code was defeated 251 
to 158. 
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about the wisdom of MR 1.6 makes reference to the duty of an attorney 
to shield an accused from the powerful arm of the government. Indeed, 
the argument for near absolute confidentiality in noncriminal matters 
is often made by attorneys who have never engaged in the practice of 
criminal law. Hypotheticals about lawyers representing drug dealers, 
murderers, or rapists do not help our current discussion. These attor- 
neys are the defenders of those who have been apprehended by the 
government and charged with crime. No one urges these lawyers to do 
anything which could lessen the confidence in them by those threatened 
with government prosecution. 

Criminal cases aside, what should the nation’s standards of legal 
ethics require of attorneys? As noted above, there has been ambiguity, 
confusion, and incoherence on this issue. Some emphasize that the 
value and the sacredness of confidentiality should leave virtually no 
exceptions. Others emphasize that lawyers are referred to as officers of 
the court and ministers of justice in the codes of professional respon- 
sibility and thus should not be the handmaidens or accomplices of 
fraud or wrongdoing. 

Can a consensus be reached so that most states have substantially 
similar confidentiality rules? There was a consensus between 1908 and 
1983. Lawyers kept secrets during those decades in such fashion that 
clients felt reasonably sure their lawyers would not reveal their secrets 
or betray their trust. At the same time, there was a feeling that lawyers 
were covering up for or protecting enemies of the public. But there 
was not a widespread feeling that lawyers should rethink the way they 
kept the secrets of their clients. Consequently, it is difficult to under- 
stand why the ABA rejected the crime and fraud exception to the rule 
of confidentiality and adopted the stringent restrictions on disclosure 
contained in MR 1.6. 

Every lawyer must struggle with conscience, the state version of MR 
1.6, and the appropriate role of the lawyer in American society. The 
task is complicated by the fact that confidentiality is intertwined with 
questions about the nature of the ‘‘entity’’ the lawyer serves and the 
conflicts or differing interests the lawyer must seek to avoid or to 
reconcile. A university lawyer has additional problems to resolve. Does 
the lawyer represent the president, the board, or the ‘‘entity?’’ To what 
extent should the lawyer seek to serve the students, the faculty, or the 
alumni? 

In some ways, the ABA’s struggle to clarify the parameters of con- 
fidentiality is a part of the search of the legal profession for its proper 
role. That role, always complex, is more baffling than ever before. In 
a society that may have one million lawyers by the year 2000, the 
dogmas and directives of 1908 are not entirely satisfactory. The Model 
Code was tailored for lawyers who are litigators. The Model Rules seek 
to offer guidance for those who counsel rather than litigate. The in- 
creasingly vast complexities of matters lawyers handle may make any 
code of legal ethics unsatisfactory. 
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Consequently, the inevitable conclusion is that lawyers must continue 
to search for ethical instruction. Such instruction must include the 
traditional duty of attorneys to protect the secrets of their clients. How 
stringent or relaxed that duty should be is uncertain. The university 
setting provides lawyers and the academic community an excellent 
opportunity to clarify this duty. 


V. HYPOTHETICAL 


Let us assume that David Marsh, Esq., is a full-time lawyer for 
Summitt College, a private college in Pennsylvania with over 2,000 
students. In reviewing the financial records of the college, Marsh notices 
that the President, Dr. Roy Bartlett, has designated Sam Cousins as a 
consultant. In this capacity, Cousins receives $100,000 each year from 
a federal-research grant of $1.5 million to the college. The purpose of 
the grant is to assist the college’s multidimensional research into the 
nature of the dangerous toxic substances that come from the local coal 
mines. Attorney Marsh discovers that Cousins is related to President 
Bartlett by marriage, that he is an auto dealer with no experience in 
toxic substances, and that Bartlett has been receiving annual ‘“‘gifts’’ of 
up to $50,000 from Cousins. President Bartlett bluntly informs Marsh 
that as the college president’s lawyer, he may not reveal the apparent 
improprieties to anyone, including the trustees and the faculty. 

This hypothetical presents many of the problems that arise regarding 
confidentiality. The situation in the hypothetical is not rare. In such a 
case, the university attorney should examine the following topics: (1) 
the history of confidentiality from 1908-1992, with special emphasis on 
the dilemmas and contradictions in the doctrine during those years; (2) 
the crucial question—may or must an attorney reveal the fraud of his 
client to the injured parties or to the appropriate authorities? and, (3) 
what are the responsibilities of Marsh to President Bartlett, Cousins, 
Summit College, and the administration of justice? 

The Supreme Court of Pennsylvania has approved the Model Rules 
adopted in 1983 by the ABA. MR 1.6 has been altered to read: 


A lawyer may reveal such information to the extent that the lawyer 
reasonably believes necessary: 

(1) to prevent the client from committing a criminal act that the 
lawyer believes is likely to result in death or substantial bodily 
harm or substantial injury to the financial interest or property of 
another; 

(2) to prevent or to rectify the consequences of a client’s criminal 
or fraudulent act in the commission of which the lawyer’s services 
are being or had been used... .”1 





21. PENNSYLVANIA RULES OF PROFESSIONAL CoNDUCT Rule 1.6(c) (1992). 
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Relying on this provision, Marsh tells President Bartlett that he feels 
authorized but not required to reveal the apparent fraud to the trustees 
of Summitt College and to the federal agency that gives the grant. The 
president insists that Marsh owes his loyalty to him and to him alone. 
The situation is not simple. The families of both men have been close 
friends during the eighteen years that Marsh and President Bartlett 
have been at Summitt College. Both are now approaching retirement. 
President Bartlett has implied that Marsh will be asked to resign or be 
fired as counsel for the college unless he agrees to drop the matter of 
the $100,000 fee to the consultant. 

There are numerous questions posed by this scenario and the Penn- 
sylvania standard. If Marsh reasons that President Bartlett is his client, 
could he conclude that the Pennsylvania rule does not even authorize, 
much less require, him to reveal the misuse of federal money? If it is 
clear that President Bartlett will, in fact, be retiring the following year, 
is Marsh ethically justified in concluding that he has no ethical duty 
as an attorney to rectify something which will shortly cease anyway? 
If the United States government sued Summitt College for $800,000, 
the total of the misappropriated funds, could Mr. Marsh be joined as 
a ‘‘party?’’ If he failed to report the wrongdoing, could he be charged 
with legal malpractice by the disciplinary officials of the Pennsylvania 
bar? 

The cascade of questions illustrates the ambiguities and incoherence 
in the lawyer’s role in revealing wrongdoing. The Pennsylvania code 
of conduct for lawyers leaves important questions unanswered. It re- 
flects, rather closely, the position adopted by the ABA in 1908 and 
carried forward in the Model Code. Pennsylvania’s mandate has been 
the rule in that jurisdiction for eighty-four years and still offers no 
formula. It leaves much to the discretion and conscience of individual 
lawyers and seeks to offer a balanced view of the two competing and 
even contradictory duties of an attorney—to be an officer of the admin- 
istration of justice and to serve as the friend and confidant of a client 
in trouble. 

The tensions between the lawyer as an officer of the court and the 
friend of a troubled client are replicated in other professions. Physicians 
may not generally reveal the sicknesses or the secrets of their patients— 
a duty going back to the Hippocratic oath. Physicians are required by 
law to reveal the details of gunshot wounds, the presence of child 
abuse and, in some places, the identity of AIDS victims. Would the 
confidence of the public and the ability of lawyers to keep inviolate 
their clients’ secrets be seriously eroded if lawyers were permitted to 
reveal wrongdoing? The issue, it must be stressed, relates only to 
‘“‘permitted’’ and not ‘‘required.’’ 

In 1983, the ABA decided that a lawyer may be authorized to reveal 
the confidence of a client only if there is a threat of imminent physical 
injury or death. Many states have refused to accept this restrictive view. 
After the ABA overwhelmingly refused to reconsider its view of con- 
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fidentiality in 1991, the issue is unlikely to return soon to the ABA 
House of Delegates. The question, one of the most complicated and 
troubling problems that faces the legal profession, will not go away. 

One notable feature of confidentiality problems is the freedom lawyers 
have in making decisions. A lawyer may elect to reveal or not reveal 
the confidences of a client. It is unlikely that a lawyer will be charged 
civilly or criminally for silence or nonsilence. A lawyer who reveals 
wrongdoing may be charged with professional misconduct, but disci- 
plinary boards are unlikely to punish a lawyer for revealing crime 
which could hurt a third party. On the other hand, the silence of a 
lawyer who witnesses a client engage in fraud or other crime might 
subject him to legal action. A recent example is the settlement by two 
firms with the Resolution Trust Corporation for millions of dollars.” 
The firms were alleged to have allowed the savings and loans to carry 
out fraud that led to their financial disaster. 

While the ethical standards of confidentiality between the lawyer and 
client are not always clear, concise, or comprehensive, the Canons of 
Professional Ethics, the Model Code, and the Model Rules all emphasize 
that the conscience to be followed is that of the lawyer and not that of 
the client. This was clearly stated in the Canons of 1908 and is still 
present in the 1969 and 1983 versions of legal ethics adopted by the 
ABA. Canon 32 is, perhaps, the clearest about the moral underpinnings 
of a lawyer’s conduct. Canon 32 states that the lawyer ‘‘advances the 
honor of his profession and the best interest of his client when he 
renders service or gives advice tending to impress upon the client .. . 
exact compliance with the strictest principles of moral law.’’* The 
Canons stress that there is an objective moral law knowable to every 
lawyer and client. The preamble to the Canons point out that ‘‘no code 
or set of rules can be framed which will particularize all the duties of 
the lawyer in the varying phases of litigation or in all the relations of 
professional life.’’4 


CONCLUSION 


Must we then conclude that the ABA’s three major restatements of 
legal ethics have not resolved the rights and duties of an attorney who 
finds his client engaged in fraud or wrongdoing? The answer is ‘‘yes.”’ 
The attorney is still solemnly warned to follow the dictates of con- 
science and, in the words of the Canons, urge ‘‘exact compliance with 
the strictest principles of moral law.’’* 





22. Alison Leigh Cowan, Big Law and Auditing Firms to Pay Millions in S & L 
Audit, N.Y. Times, March 31, 1992, at A1 (Ersnst & Young settled for $63,000,000 and 
Jones, Day, Reavis, & Pogue agree to pay $24,000,000). 

23. CANONS OF PROFESSIONAL RESPONSIBILITY Canon 32 (1908). 

24. Id. at pmbl. 

25. Id. at Canon 32. 
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Will the legal profession eventually be able to arrive at a comprehen- 
sive set of commandments for attorneys facing a conflict between loyalty 
to their client and their desire not to allow innocent people to be hurt 
or the administration of justice impaired? It is uncertain that a catechism 
or a checklist to fit all contingencies will ever be developed. The role 
of the lawyer is too complex to be confined by inflexible standards. 
That, however, is not a reason for discouragement or disillusionment, 
but rather a reason to intensify the quest for a more sensible and 
sensitive way to harmonize the competing and clashing duties of the 
lawyer both to client and to society. 

There is disappointment in some quarters that the legal profession 
has not designed a code of legal ethics that has a consensus within the 
profession and is understood and accepted by the public. There can be 
satisfaction in realizing that the legal profession has devoted more 
effort, energy, and enthusiasm to legal ethics in the last ten years than 
in the previous one hundred. 





CASE STUDIES OF WRONGDOING ON 
CAMPUS: ETHICS AND THE LAWYER’S ROLE 


STEPHEN S. DUNHAM* 


INTRODUCTION 


Much of what college and university lawyers do involves investiga- 
tion and analysis of alleged wrongdoing.’ We try to prevent it, we 
counsel against it, we investigate it, we argue it did not happen, we 
separate our clients from it, we blame others, and, frequently, we argue 
the conduct was not, in any event, wrong. In these roles, the lawyer 
must struggle with the substantive law as applied to the situation and 
also with the law as applied to her own conduct. What are the legal 
ramifications of her conduct regarding the alleged wrongdoing?? 

At the risk of oversimplification, this issue usually involves three 
fundamental questions: 1) Who has authority to decide the institution’s 
position and tell the lawyer how to respond? 2) When should the 
lawyer seek direction from a higher or different ‘‘constituent’’ within 





* 


Morrison & Foerster, Denver, Colorado. 

1. An abbreviated laundry list of current ‘‘hot’’ issues on campuses would include 
alleged discrimination, assault by one member of the university community against 
another, embezzlement, hate crimes, overstatement of indirect cost recovery under federal 
grants, scientific misconduct, NCAA violations, violations of environmental laws, off- 
campus crimes by faculty and students, violations of noise and other neighborhood 
ordinances, theft or misuse of information stored in computers, and alcohol and drug 
abuse on campus. 

2. The law governing lawyers’ conduct is state law. Most states have adopted 
variations of the Model Code of Professional Responsibility (1969) or the Model Rules of 
Professional Conduct (1983). At least thirty-four states have adopted the Model Rules, as 
amended. Illinois, New York, North Carolina and Oregon have adopted ethics rules that 
incorporate provisions of both the Model Code of Professional Responsibility (Model 
Code) and the Model Rules of Professional Conduct (Model Rules). Law. MANUAL OF 
Pror. Conpuct § 1:3 (1990). California has adopted its own quite different set of rules. 
See RULES OF PROFESSIONAL CONDUCT OF THE STATE BAR OF CALIFORNIA. Despite these state 
law differences, many of the basic principles are the same. In this paper, I will refer 
primarily to the Model Rules, since they establish what may be considered a common 
law of professional responsibility. An additional significant source of the ‘‘“common law’”’ 
of professional responsibility is the American Law Institutes’ (ALI) RESTATEMENT OF THE 
Law GOVERNING LAWYERS. The ALI has released five tentative drafts that deal with many 
of the confidentiality and the entity-client issues that this paper addresses. See RESTATE- 
MENT OF LAW GOVERNING LAWYERS § 117 (Tent. Draft No. 3, 1990) (on disclosing confidential 
information) and § 212 (Tent. Draft No. 4, 1991) (on conflicts of interest in representing 
an organization). 
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the institution? and 3) To whom may the lawyer tell what she knows?? 
To answer these questions, the lawyer draws on three sources of law: 
the applicable rules of professional responsibility, the internal ‘‘law’’ 
of the college or university (including delegations of authority and 
other applicable policies) and the substantive law applicable to the 
specific conduct. Part I of this Article is a brief overview of how these 
three sources of law interrelate. Parts II through V analyze three hy- 
potheticals. In each hypothetical, the university lawyer has knowledge 
of possible wrongdoing at the institution. The lawyer must decide what 
actions to take based on that knowledge. Throughout the discussion, 
unique ethical issues that university lawyers face are analyzed. 


I. OVERVIEW OF SOURCES OF LAW AND IDENTIFYING THE CLIENT 


When wrongdoing is brought to the attention of the university lawyer, 
she must first identify the client. The Model Rules of Professional 
Conduct identify the entity as the university lawyer’s client.* More 
precisely, ‘‘a lawyer employed or retained by an organization represents 
the organization acting through its duly authorized constituents.’’® 

The next step is to identify who the ‘‘duly authorized constituent of 
the institution’’ is with respect to the specific legal matter at hand.® 
The university counsel should analyze the institution’s delegations of 
authority. The lawyer should begin this analysis with the institution’s 





3. In the terminology of the Model Rules, the three questions can be restated as 
follows: 1. Who is the ‘‘duly authorized constituent’’ of the organization? (Rule 1.13(a)); 
2. When should the lawyer take the issue of wrongdoing to a higher authority within 
the organization? (Rule 1.13(b)(3)); and 3. When may the lawyer decide for herself to 
tell third parties about the wrongdoing? (Rule 1.6). 

4. The lawyer for academic institutions may also represent the president, other 
officers, individual trustees, faculty and even students as long as there are no conflicts. 
See MopEL RULES OF PROFESSIONAL ConbucT Rule 1.13(e) (1983) (‘‘A lawyer representing 
an organization may also represent any of its directors, officers, employees, members, 
shareholders or other constituents, subject to the provisions of Rule 1.7.’’) and Rule 
1.7(a) (‘A Lawyer shall not represent a client if the representation of that client would 
be directly adverse to another client... .’’). 

5. The entity theory is not new in the Model Rules. See MODEL CoDE OF PROFESSIONAL 
RESPONSIBILITY EC 5-18 (1983). (‘‘A lawyer employed or retained by a corporation or 
similar entity owes his allegiance to the entity ... .’’). The California formulation of the 
entity theory is appropriately ethereal (‘‘In representing an organization, a member shall 
conform his or her representation to the concept that the client is the organization 
itself . . . .”’) CALIFORNIA RULES OF PROFESSIONAL ConDUCT 3-600(A) (1992) (emphasis added). 
For a general discussion of the entity theory, see CHARLES W. WOLFRAM, MODERN LEGAL 
ETHICS § 13.7 (1985). 

6. The Model Rules definition of the entity client does not focus on the specific 
legal matter at issue, but clearly different employees are authorized to act with respect 
to different issues. The California Rules recognize this fractured nature of the entity- 
client. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3-600(A) (1992) (‘‘the client is 
the organization itself, acting through its highest authorized officer . . . overseeing the 
particular engagement.’’) (emphasis added). 





1993] ETHICS AND THE LAWYER’S ROLE 317 


Articles of Incorporation, by-laws or statutes,’ official policies prom- 
ulgated by the governing board or officers, and the university’s custom 
and practice.* In many, if not most, cases, the entity client—the uni- 
versity—will have delegated its authority to several individuals or 
groups. Each individual or group will have authority over different 
aspects of the same problem. The lawyer may, therefore, need to work 
through various university policies and procedures on several overlap- 
ping levels.° 

The search for the client becomes more complicated when wrong- 
doing is involved. Multiple ‘‘authorized constituents’’ may claim pro- 
tection under the mantle of confidentiality and these constituents may 
act or refuse to act in a way that violates the law and is damaging to 
the institution. In these situations, the entity theory requires that the 
lawyer balance several considerations and ‘‘proceed as is reasonably 
necessary in the best interest of the organization.’’ When appropriate, 
the lawyer may refer the matter to ‘‘higher authority in the organiza- 
tion.’’*° Under the Model Rules, this obligation is mandatory. The 





7. Lawyers for state institutions may be subject to unique ethical issues because 
state statutes regulate the issue of authority and who speaks for the institution. See 
MODEL RULES OF PROFESSIONAL ConpucT pmbl. (‘‘Under various legal provisions, including 
constitutional, statutory and common law, the responsibility of government lawyers may 
include authority concerning legal matters that ordinarily reposes in the client in private 
client-lawyer relationships.’’); 1 GEOFFREY C. HAZARD, JR. & W. WILLIAM Hopes, THE LAW 
OF LAWYERING, § 1.11:101 at 348 (2d ed. 1992). 

8. University lawyers regularly deal with ‘‘legal’’ issues relating to delegations of 
authority: Does the Vice President for Finance have the authority to sign the loan 
documents? Does the governing board have to approve awards of tenure or offers of 
employment before they are effective? The ‘‘who-speaks-for-the-client’’ issue in Rule 1.13 
requires the same analysis, though the delegation for purposes of Rule 1.13 is frequently 
less formal and legalistic. 

9. This process of identifying the authorized ‘‘client’’ in a university is probably 
the most common and difficult ‘‘ethical’’ issue faced by university lawyers. Professor 
Robert O’Neil has addressed this issue in his paper from two vantage points—to whom 
is the university lawyer accountable and what expectations do the university constitu- 
encies have of the lawyer. The core of the difficulty—-what separates universities from 
corporations—is the role of the faculty and the tradition of faculty governance and peer 
review. The faculty are to some extent employees, but in many respects they exercise 
management functions. See NLRB v. Yeshiva Univ., 444 U.S. 672, 100 S. Ct. 856 (1980). 
Further, the faculty acts through departments, colleges and committees and faculty 
‘‘constituents’’ may take different and conflicting positions on the same issue. These 
conflicting voices cause difficulties both conceptually and practically for the lawyer who 
is trying to identify a ‘‘client’’ who can make decisions and who has the right to assert 
an attorney-client privilege. 

10. See MODEL RULES OF PROFESSIONAL ConbUuCcT Rule 1.13(b) (1983). Rule 1.13(b) states: 

In determining how to proceed, the lawyer shall give due consideration to the 

seriousness of the violation and its consequences, the scope and nature of the 

lawyer’s representation, the responsibility in the organization and the apparent 
motivation of the person involved, the policies of the organization concerning 
such matters and any other relevant considerations. Any measures taken shall 

be designed to minimize disruption of the organization and the risk of revealing 





318 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 4 


institution’s lawyer may not sit on her hands and defer to the ‘‘client’’; 
she ‘‘shall’’ analyze the competing considerations and ‘‘shall’’ act in 
the ‘‘best interest of the organization.’’™ 

After proceeding through the internal chain of command, which 
includes referring the matter to the governing board of the university,’ 
the lawyer may still not be satisfied with the institution’s decision or 
investigation. The university lawyer may then need to decide whether 
to resign’ or to go beyond the client to the public, a court, a regulatory 
body, or a third person. The lawyer may choose to resign and go 
beyond the institution. The action that the lawyer takes will depend 
upon the nature of the alleged violations and the strength of the 
allegations. These are the issues presented by Model Rule 1.6 and 
discussed by Father Robert Drinan’*—when may a lawyer breach the 
duty of confidentiality and go public?’ 

Finally, interwoven with the entire ethical analysis is the substantive 
law of the matter. Rule 1.13 requires a lawyer to go up the chain of 
authority within the entity when the lawyer ‘‘knows’’ that the entity- 
client is about to violate the law. In addition, Rule 1.6 allows the 
lawyer to go public when the lawyer ‘‘reasonably believes’’ such action 
is necessary to prevent a “‘criminal act.’’*® Consequently, the lawyer 
must analyze the underlying legal concepts and consider the strength 
of the case before she can decide what the ethical rules require. The 





information relating to the representation to persons outside the organization. 
Such measures may include among others: 1) Asking reconsideration of the 
matter; 2) Advising that a separate legal opinion on the matter be sought for 
presentation to appropriate authority in the organization; and 3) Referring the 
matter to higher authority in the organization, including, if warranted by the 
seriousness of the matter, referral to the highest authority that can act in behalf 
of the organization as determined by applicable law. 


. See id. 

. Id. at Rule 1.13(b)(3). 

. Id. at Rules 1.13(c) and 1.16. 

. See Robert F. Drinan, Lawyer-Client Confidentiality in the Campus Setting, 19 
J.C. & U.L. 305 (1993). 

15. Rule 1.6 as promulgated allows (but does not require) the lawyer to go public if 
the lawyer ‘‘reasonably believes’’ that revealing confidential information is necessary ‘‘to 
prevent the client from committing a criminal act that the lawyer believes is likely to 
result in imminent death or substantial harm . . . .’” MODEL RULES OF PROFESSIONAL CONDUCT 
Rule 1.6(b)(1) (1983). In its original form, Rule 1.6 also permitted the lawyer to reveal 
confidential information in several other circumstances, including: 1) to prevent a 
‘fraudulent act that the lawyer believes is likely to result in ... substantial injury to 
the financial interest or property of another... .’’; 2) to rectify the consequences of a 
client’s criminal or fraudulent act in the commission of which the lawyer’s services have 
been used....’’; and 3) “‘[t]lo comply with ... other law.’’ As Father Drinan has 
discussed, the ABA rejected these provisions, though it has been argued that to some 
extent they must be implied in the Rules. See HAzARD & Hopes, supra note 7, § 1.6:109 
at 142.10-143. 

16. See MODEL RULES OF PROFESSIONAL ConbucT Rules 1.13(b) & 1.6(b) (1983), respec- 
tively. 
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lawyer may consider whether a violation of law occurred and whether 
the ‘‘client’s’’ conduct was criminal. Thus, the merits of the issue and 
the quality and accuracy of the lawyer’s analysis directly affect the 
ethical and professional judgments the lawyer must make.’ 


II. SCIENTIFIC MISCONDUCT 


HYPOTHETICAL: A professor (Professor) asks a university lawyer 
(Lawyer) to review an application to the National Institutes for 
Health (NIH) for a federal grant renewal. Professor tells Lawyer 
that she believes the data reported in the application is roughly 
accurate but she has lost the laboratory results and ‘‘estimated”’ 
the numbers. Professor informs Lawyer that she included a salary 
for her researcher-husband and a home computer as part of the 
grant. The application does not disclose these facts. While Lawyer 
is reviewing the application, Lawyer receives a call from a grad- 
uate student who works in Professor’s laboratory. The graduate 
student says Professor reprinted in the grant-renewal application 
only research data that help Professor’s theory. The graduate 
student also tells Lawyer that the research results include other 
inconsistent data. The student threatens to ‘‘blow the whistle’’ on 
this ‘‘fraud.’’ The student asks that Lawyer not reveal his name. 

Lawyer raises these issues with Professor. After asking for the 
name of the graduate student, Professor says that applicants are 
not obligated to disclose facts related to specific expenditures; 
Professor has not manufactured data; Professor did not ignore 
adverse data; and, in any event, Professor’s selection and pres- 
entation of data are matters of academic freedom. 

Lawyer takes these issues to the Vice President for Research. 
The Vice President for Research tells Lawyer that he believes 
Professor has acted properly and he intends to sign the grant 
proposal. What should Lawyer do? 


DISCUSSION: First, Lawyer must identify the client. The institution 
is certainly Lawyer’s client, and it speaks through its authorized rep- 





17. The overlap of a lawyer’s analysis of the merits with her analysis of her ethical 
obligations creates a fundamental tension in our adversary system when the lawyer is 
faced with client wrongdoing—the lawyer has to decide how sure she is that her client 
is wrong. If the lawyer misjudges the facts o1 law, she may either reveal confidential 
information or resign. Thus, when her belief of wrongdoing is in fact wrong or not 
reasonable, she damages her client and may violate the Rules and be subject to disciplinary 
action. This is one of the issues raised in the debate over the proper role of lawyers in 
the savings and loan crisis. See Nancy Rutter, Dirty Hands, 12 Cat. Law. 30 (Jan. 1992) 
(‘‘With federal regulators closing in, thrift executive Charles Keating struggled desperately 
to save his financial empire. Did the lawyers who helped him ignore fraudulent acts that 
left Lincoln Savings in ruin? Or was their work reasonable, prudent, competent and 
ethical?’’). 
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resentatives.*® The proper representatives will vary depending on the 
matter. In this hypothetical, Lawyer faces two separate legal issues: (1) 
federal contract advice regarding the grant, and (2) advice regarding 
possible scientific misconduct. 

Lawyer must consider who the authorized representative is with 
respect to each issue. Lawyer, therefore, must analyze how the insti- 
tution delegates authority. The institution may delegate authority through 
by-laws, policies of the governing board, or written administrative 
policies. Lawyer may also infer the delegation from the custom and 
practice of the institution. 

On the federal-grant issues, let us assume the Trustees have a written 
policy that delegates the authority to sign federal grants and contracts 
to the Vice President for Research. The Vice President is therefore one 
person authorized to sign these grants and applications for the univer- 
sity. Through custom and practice, however, the institution also dele- 
gates authority to Professor to initiate grant proposals, to do the research, 
to report on results, and to decide how the research is conducted. If 
Lawyer advises the institution about language in the application or 
contract, Lawyer will likely consult the Vice President as the authorized 
constituent. If Lawyer has comments on the specifics of the grant, 
Lawyer may reasonably view Professor as the authorized representative 
of the university. 

Lawyer should also consider the misconduct issues. The university 
should have a policy on scientific misconduct that outlines the process 
for reviewing allegations of misconduct.’® We will assume for purposes 
of the hypothetical that the Vice President for Research is the person 
authorized to review and decide the scientific-misconduct allegations.”° 

The university may not be Lawyer’s only client. Lawyer must analyze 
whether Professor is a co-client. Professor may have a direct interest in 
patent rights, a property interest in research data, and an academic 
freedom interest in autonomous research. Custom and practice may 
lead Professor to believe that Lawyer represents Professor’s interests as 
well as the institution’s. For all of these reasons, Professor may be an 
individual client—distinct from Lawyer’s representation of Professor as 
an agent of the institution. Absent a conflict of interest, Lawyer may 
advise both Professor, in Professor’s individual capacity, and the Vice 
President, as an authorized representative of the university.’ If it is 
“‘apparent’’ that the interests of the two clients are adverse, however, 
Lawyer must inform Professor that Lawyer represents the institution 
and cannot advise Professor as an individual.” 





18. MODEL RULES OF PROFESSIONAL CoNnDUCT Rule 1.13 (1983). 

19. The federal regulations require such a policy. See 42 C.F.R. § 50.103 (1991). 

20. In practice, the delegation and related ‘‘who is the client’’ issues are likely to be 
more complicated, as the institution probably has a faculty committee to review issues 
of scientific fraud and there may be two or three levels of administrative review (the 
department head, Dean, faculty committee, etc.). 

21. See MODEL RULES OF PROFESSIONAL CoNDUCT Rules 1.13(e) & 1.7 (1983). 

22. MODEL RULES OF PROFESSIONAL ConDucT Rule 1.13(d) (1983) (‘‘In dealing with an 
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In this hypothetical, Lawyer would have to decide whether and when 
to give this type of warning to the Professor. University officials or 
faculty members may consult with the institution’s counsel and disclose 
evidence of possible personal wrongdoing. The initial conversation may 
create a personal attorney-client relationship between the lawyer and 
the institution’s agent. The rules of legal representation could prohibit 
the Lawyer from representing the institution ‘‘against’’ the Professor. 
It is not reasonable, however, to require that university counsel tell 
every official or faculty member consulting the lawyer that the lawyer 
represents the institution, is not the individual’s lawyer, and will not 
hold in confidence what the individual tells the lawyer. 

If Professor tells Lawyer about the data estimates before Lawyer 
clarifies Lawyer’s role as the institution’s attorney, this should not 
create a personal attorney-client relationship that would require Lawyer 
to hold in confidence the information from Professor. On the other 
hand, if Lawyer receives a call that alleges specific wrongdoing, Lawyer 
should inform Professor that Professor should not expect their discus- 
sions to remain confidential. Lawyer should also make Professor aware 
that Lawyer represents the institution and that the institution’s interests 
may be adverse to Professor’s. 

In this hypothetical, Lawyer consults with the Vice President, and 
the Vice President tells Lawyer that they should honor Professor’s 
choices on how to present research and put together a grant request. 
The Vice President also plans to sign the grant application. Should 
Lawyer accept this decision? 

To decide this, Lawyer needs to know the substantive law and also 
have an understanding of academic norms and procedures. The hypo- 
thetical presents three issues: 1) use of grant money; 2) reliance on 
estimated data; and 3) the allegation of specific scientific misconduct 
in the selection of data. 

In examining the use of grant money, Lawyer must find out whether 
federal grant regulations require disclosure of payments to related 
parties and whether they regulate use of federal money for equipment 
used in the home. If disclosure is not required by the regulations, but 
Lawyer believes failure to disclose could lead to poor publicity, Lawyer 
should at least argue the point with the Vice President.* Ultimately, 
Lawyer should probably accept Professor’s and the Vice President’s 
decision. The client’s conduct does not violate the law or an obligation 
to the university. In these circumstances, Rule 1.13 does not require 
further action. Of course, there is no ethical prohibition on Lawyer 
taking the issue to a higher authority, such as the President,”* but this 





organization’s directors, officers, employees, members, shareholders or other constituents, 
a lawyer shall explain the identity of the client when it is apparent that the organization’s 
interests are adverse to those of the constituents with whom the lawyer is dealing.’’). 
23. One of the blandest options suggested by Rule 1.13 is to ‘‘ask for reconsideration.” 
24. Id. Nothing in Rule 1.13 prevents a lawyer from going to a higher officer as long 
as the lawyer has not established an attorney-client relationship with a ‘‘lower level’’ 
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is entirely a judgment call. The course of action depends on the role 
Lawyer has developed and chooses to play in the institution. 

Second, the issue of relying on estimates rather than hard data 
involves a mix of ‘‘academic’’ and ‘‘legal’’ issues. If, under the circum- 
stances, Professor and the Vice President believe that relying on esti- 
mates in a grant proposal is academically acceptable, this may be 
enough to control the decision. There is a strong component of academic 
freedom in developing and presenting research results. Lawyer should 
recognize and defer to the more competent decisionmakers. The issue 
also requires legal analysis. Does use of estimated data constitute 
‘‘misconduct in science,’’?> when the data provider does not inform the 
reader that research is based on estimates? The NIH regulations might 
require further inquiry. In addition, does the grant application contain 
‘‘false’’ or ‘‘fraudulent’’ statements which may expose the institution 
to a qui tam or Justice Department lawsuit?”é 

Lawyer is not required to do anything further unless Lawyer ‘‘knows’”’ 
that the institution would violate the law if it submitted and obtained 
the grant. Even then, Rule 1.13 only mandates that Lawyer consider 
the ‘‘seriousness of the violation and its consequences, the scope and 
nature of the lawyer’s representation, the responsibility in the organi- 
zation and the apparent motivation of the person involved’’ and act 
‘tin the best interest of the organization.’’?”? Based on these facts, it is 


unlikely that Lawyer is required to challenge the decision of the 
academics to whom the institution delegated authority to decide these 





individual and received information in confidence. Indeed, in some circumstances, the 
Rules may require a lawyer to offer unsolicited non-legal ‘‘business’’ advice, and they 
unquestionably permit it. A lawyer has a duty to provide ‘‘competent representation”’ 
(MoDEL RULES OF PROFESSIONAL CoNnDUCT Rule 1.1 (1983)), and this should include advice 
on public relations issues relating to legal matters. Further, a lawyer should act with 
“‘commitment and dedication to the interests of the client,’’ which includes looking out 
for all of the client’s interests, not just strictly legal concerns. Id. at Rule 1.3 commt. 
Even more clearly, Rule 2.1 permits a lawyer to ‘‘refer not only to law but to other 
considerations such as moral, economic, social and political factors that may be relevant 
to the client’s situation.’’ Id. at Rule 2.1. All of these rules, as well as the fractured 
nature of the university client, suggest that the lawyer should play an activist role in 
counseling and resolving problems, even when the advice is not, strictly speaking, legal. 
If the lawyer adheres too closely to the old line between ‘‘business advice’’ and ‘‘legal 
advice,’’ she fails adequately to represent the entity-client. 

25. ‘‘Misconduct in science”’ is defined as ‘‘fabrication, falsification, plagiarism or 
other practices that seriously deviate from those that are commonly accepted within the 
scientific community for proposing, conducting, or reporting research. It does not include 
honest error or honest differences in interpretation or judgments of data.’’ See 42 C.F.R. 
§ 50.102 (1991). A university must inquire ‘‘immediately into an allegation or other 
evidence of possible misconduct.’ 42 C.F.R. § 50.193(d) (1991). 

26. See False Claims Act, 31 U.S.C. § 3729 (1988) (‘‘Any person who ... (2) 
knowingly makes, uses, or causes to be made or used, a false record or statement to get 
a false or fraudulent claim paid or approved by the Government ... is liable to the 
United States . . . for damages.’’) 

27. See MODEL RULES OF PROFESSIONAL ConbucT Rule 1.13(b) (1983). 
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matters. Restated, Lawyer will not be subject to professional disciplinary 
action for letting the matter rest with the Vice President. 

Should Lawyer be an activist adviser and, as a matter of professional 
judgment, bring this matter to the President? If the President must 
consider every proposed presentation of data for a federal grant, the 
President will be unable to do anything else. This misuse of time is 
undoubtedly not in the ‘‘entity’s’’ best interest. To become embroiled 
in a NIH investigation, or a lawsuit under the False Claims Act, 
however, is damaging to a university. The Lawyer’s decision will likely 
be based on matters not presented in the hypothetical—for example, 
how sound is the academic explanation of the propriety of relying on 
estimates? 

Third, what should Lawyer do with the whistleblower’s information? 
A student cannot expect to be Lawyer’s client. Therefore, Lawyer is 
not ethically restricted from disclosing the student’s name to the Vice 
President or the Professor.”* But what if—despite the allegations—Vice 
President refuses to conduct an inquiry? The applicable regulations 
require that the institution undertake an ‘‘inquiry’’ if the allegation 
involves possible misconduct.?? The issue then becomes whether the 
allegation of data selection fits the definition.*° This is a mixed legal/ 
scientific/academic judgment call that may place Lawyer squarely at 
odds with the institution’s representatives. If Lawyer concludes that an 
inquiry is legally required, Lawyer must consider whether under Rule 
1.13 Lawyer should ask for a separate legal opinion* or go to a higher 
authority within the institution.*? 

To push the hypothetical further, let us assume Lawyer advises the 
President that the law or regulations require an inquiry, but the Presi- 
dent refuses to act. Should or may Lawyer become a whistleblower and 
inform the NIH of the confidential information? In our hypothetical, 
Lawyer has knowledge only of an allegation of misconduct and a failure 
of procedure. Lawyer does not have actual knowledge of a fraud. The 
ethical rules would not require Lawyer to go public but would, in fact, 
prohibit it.%* 

If, however, Lawyer has actual knowledge of fraud,** a choice whether 
to go public with the information may arise. This depends on the 





28. But note that one of the requirements of a university’s policy on scientific 
misconduct is that it protect ‘‘to the maximum extent possible, the privacy of those who 
in good faith report apparent misconduct.’’ See 42 C.F.R. § 50.103(d)(2) (1991). 

29. Id. § 50.103(d)(1) (1991). 

30. Id. § 50.102 (1991). 

31. MODEL RULES OF PROFESSIONAL ConbucT Rule 1.13(b)(2) (1983). 

32. Id. at Rule 1.13(b)(3). 

33. Rule 1.6, only allows a lawyer to reveal confidential information relating to a 
crime that is likely to result in physical harm. This is clearly not the case in the 
hypothetical. Disclosure would likewise not be permitted under the original text of Rule 
1.6(b)(2) because Lawyer does not have knowledge of ‘‘fraud,’’ only a failure of procedure 
and a violation of regulations. Id. at Rule 1.6. 

34. See 18 U.S.C. § 287 (1988). 
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applicable rules of professional responsibility. Under the Model Rules, 
Lawyer probably may not reveal confidential information, even if he 
knows that the institution or its representative is about to commit a 
criminal act that will cause financial harm. Some states have recognized 
exceptions to this strict rule. First, to the extent Lawyer participated 
in the grant process, the ethical code may permit Lawyer to reveal 
confidential information in order to prevent the fraud.** Second, even 
if Lawyer did not participate, Lawyer may conclude that a likelihood 
of serious financial harm to others exists.*°° In the few states that 
recognize these exceptions, Lawyer may also have a right to go public 
to prevent criminal fraud against the government. 


Ill. SExUAL HARASSMENT 


HYPOTHETICAL: The university denies tenure to a female assis- 
tant professor (Professor). Professor seeks to overturn the tenure 
denial and files a grievance. The Dean is the formal respondent 
in the institution’s grievance procedure. As one basis for attacking 
the denial of tenure, Professor alleges she had a six-month affair 
with the Dean. The affair became ‘‘unwelcome’’ and made her 
working conditions unpleasant. When she broke off the relation- 
ship, the Dean retaliated by voting against her tenure. Professor 
also alleges that the Dean has asked three students for dates and 
has harassed them. The Dean publicly denies the allegations. The 
Dean calls the institution’s lawyer (Lawyer) and asks to meet. In 
the initial meeting, the Dean confides in Lawyer that Professor 
and the Dean had a relationship. The Dean insists, however, that 
the relationship was consensual, denies the harassment of stu- 
dents, and says that, in any event, the allegations are irrelevant 
to the tenure decision. What should Lawyer do? 


DISCUSSION: When resolving issues of professional responsibility, 
lawyers essentially represent themselves as their own client. The rules 
provide a framework for analysis, but lawyers must make numerous 
individual decisions and judgment calls while they attempt to determine 
the proper course of conduct.*” Because the ethical rules give lawyers 





35. The earlier version of Rule 1.6 allowed a lawyer to reveal confidential information 
to ‘‘rectify the consequences’’ of a fraudulent act in which the lawyer’s services were 
used. This provision was deleted in the ABA Model Rules, but may exist in some states 
directly or by implication. See HazarD & Hops, supra note 7, § 1.6:110, at 143. 

36. This exception was also deleted in the final form of the Rule. See id. § 1.6:109 
at 142.12 n.6. 

37. The Preamble of the Model Rules states the following: ‘‘Within the framework of 
these Rules many difficult issues of professional discretion can arise. Such issues must 
be resolved through the exercise of sensitive professional and moral judgment guided by 


the basic principles underlying the Rules.’’ MoDEL RULES OF PREOFESSIONAL CONDUCT pmbl. 
(1983). 
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autonomy to choose how to act, it is useful to analyze this factual 
situation by describing a hypothetical dialogue that a lawyer might 
have with herself.** 

Q. Who is the client? 

A. That’s easy. The client is the entity. 

Q. But to whom do I talk? Who is the constituent through whom 
the client acts? 

A. The institution pays your salary; let’s figure out who speaks for 
the institution. 

Q. Has the governing board delegated authority to a particular 
individual? 

A. The governing board has delegated authority to the faculty on 
academic matters, to the President on administrative matters, and to 
the Equal Employment Opportunity officer on issues of discrimination. 

Q. To whom do I look? 

A. Let’s start with the tenure grievance; that’s why the Dean came 
to you. 

Q. The Board has no policies in this area, but the President has 
approved a ‘‘Policy on Tenure Grievances’’ that declares that the Dean 
is the respondent. Then, is the Dean the client? And if so, is the Dean 
my client individually or merely as a representative of the institution? 

A. The Dean is my client, but only as a representative of the 
institution and only for defense of a claim against the institution. But 
these facts also involve an allegation of personal wrongdoing by the 
Dean. 

Q. Who is the client for purposes of dealing with that alleged 
wrongdoing? Have you already created an attorney-client relationship 
with the Dean by meeting with him and learning confidential infor- 
mation? 

A. I don’t think so. When we first met I said I represented the 
institution and could not keep confidential what the Dean told me.*° If 
I had not told this to the Dean, I probably would have to hire outside 
counsel to represent the institution. 

Q. Does the institution have a policy on sexual harassment? 

A. Yes, and it directs the Equal Employment Opportunity (EEO) 
office to investigate any allegations. 

Q. Does that mean that the Equal Employment Opportunity officer 
is the client for purposes of a sexual harassment investigation? 

A. Yes, as the institution’s representative. 

Q. O.K., then you can talk to the Equal Employment Opportunity 
officer and advise the officer about the sexual harassment allegation. 





38. See HazarD & Hopes, supra note 7, § 502 at lxxxii (‘‘Whatever judgment the 
lawyer makes, and whatever standard outwardly is applied, the process of coming to 
judgment will in fact be an internal moral dialogue and a struggle of conscience.’’). 

39. See MODEL RULES OF PROFESSIONAL ConbUCT Rule 1.13(d) (1983); HADZARD & Hopes, 
supra note 7, § 1.13:502. 
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A. I have already done that. The Equal Employment Opportunity 
officer talked to the Dean but refuses to talk to the Professor or the 
students. The Equal Employment Opportunity officer also believes the 
Dean is innocent and refuses to investigate further. 

Q. Has the institution violated the law when it refused to investigate 
the sexual harassment allegation? 

A. Maybe not, but our institution’s policy mandates that the EEO 
officer must investigate allegations of sexual harassment.*? The EEO 
officer has violated an obligation to the Institution.*! 

Q. Do I have an obligation to go beyond the Equal Employment 
Opportunity Officer? Must I go to a higher authority such as the 
President? 

A. That depends on your judgment of the clarity of the legal re- 
quirement, the seriousness of the wrong, and the likelihood of the harm 
to the educational institution (or likelihood of further harm). 

Q. Doesn’t the university have a very strict policy that it will 
investigate allegations of sexual harassment? And isn’t the EEO officer 
a friend of the Dean’s?*? 

A. I think you are telling me that I should not accept the EEO 
officer’s decision. In any event, I don’t think there is a rule telling me 
I can’t take it further if I don’t like the initial decision. I think I’ll go 
to the President. If we don’t at least investigate, we’ll probably get bad 
publicity in the media. It increases our potential liability to Professor 
and the students. In addition, if the allegations are true, current and 
future students may be victims. 

Q. What if the President refuses to act? 

A. My judgment is that I should accept the President’s decision. 
This is not such a clear case that I must go to the Board or resign.** 





40. The EEOC Guidelines provide that a failure to investigate may cause the employer 
to be liable when harassment is proven and the employer takes no corrective action. See 
29 C.F.R. § 1604.11(d)-(e) (1991). See also BARBARA L. SCHLEI & PAUL GROSSMAN, EMPLOY- 
MENT LAW DISCRIMINATION 153 (2d ed. Supp. 1989). Whether there is an independent duty 
to investigate is less clear; in other words, unless state law is more specific, a plaintiff 
might not be able to state a claim for relief based on a refusal to investigate independent 
of the underlying harassment. 

41. Rule 1.13(b) requires the lawyer to consider whether to consult a higher authority 
when a client representative acts in a way that is a ‘‘legal obligation to the organization’”’ 
or a ‘“‘violation of law.’’ Assuming the institution policy requires the EEO officer to 
investigate, a refusal to act violates her obligation to the entity. Given the effect of a 
failure to investigate on the institution liability, this violation is likely to ‘‘result in 
substantial injury to the organization.’’ MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.13(b) 
(1983). 

42. Under Rule 1.13(b), the lawyer must consider, among other factors, the ‘‘apparent 
motivation of the person involved’’ and the ‘“‘policies of the organization concerning 
such matters.’’ Id. 

43. Under Rule 1.13(c), the lawyer may resign under Rule 1.16 if the highest authority 
of the client that can act insists upon action that is a violation of law. Id. at Rule 1.13(c). 
This provision notably does not include action that is a violation of an obligation to the 








1993] ETHICS AND THE LAWYER’S ROLE 327 


The whole issue of when a consensual relationship is ‘‘unwelcome’”’ 
and constitutes harassment is unclear.** None of the three students has 
complained. Maybe the EEO officer’s conversation with the Dean is a 
sufficient investigation. 

Q. Have you considered going public? 

A. Yes, to protect my own reputation, but I don’t believe I can 
ethically do that.*° There is no real physical harm to third parties* that 
might require me to warn them and no one has asked me to participate 
in an illegal act.*’ 

Q. O.K., if you have accepted the university’s decision not to 
investigate the harassment charge, will you represent the Dean as the 
institution’s representative in the internal proceeding? 

A. There is no written policy on that issue. The institution’s practice 
is that university counsel provides legal services to the respondent in 
internal tenure cases. In that sense, the institution has asked me to 
represent the Dean as its representative, so I think I should. 

Q. But what if the faculty panel that presides over the tenure 
grievance hearing asks for your advice, or the President asks for assis- 
tance when the recommendation of the panel goes to the President for 
a final decision? 

A. Then I may be foreclosed from giving it, either because I would 
have confidential information from the Dean, or because a conflict of 





organization. Since the failure to investigate is more a violation of the entity’s own 
policies than it is an independent wrong, arguably the lawyer may not resign under the 
provisions of Rule 1.16. In most respects, this is not a serious limitation on the lawyer’s 
ability to withdraw because 1.16(b) allows discretionary withdrawal if there is no 
‘‘material adverse effect’’ on the client and the lawyer can always withdraw (or, in the 
case of an in-house lawyer, quit) with mutual agreement. 

44. See Meritor Sav. Bank v. Vinson, 477 U.S. 57, 68, 106 S. Ct. 2399, 2406 (1986) 
where the court stated: ‘‘But the fact that sex-related conduct was ‘voluntary’, in the 
sense that the complainant was not forced to participate against her will, is not a 
defense .... The gravamen of any sexual harassment claim is that the alleged sexual 
advances were ‘unwelcome.’’’ 

45. It is clearly improper for a lawyer to reveal client confidences just to protect the 
lawyer’s reputation. 

46. The ‘‘criminal bodily harm’’ exception in Rule 1.6 is not likely to occur in 
educational institutions, though one can hypothesize circumstances where it might fit. 
For example, if a university official knows that a university actor (including a student) 
is about to commit a crime—such as assault and battery or rape—that would cause 
substantial harm and the university fails to act to prevent the criminal act, the lawyer 
might believe the client is guilty of criminal complicity which would allow the lawyer 
to go to outside authorities. ‘‘Date rape’’ or an egregious case of sexual harassment might 
fit this pattern. Second, a lawyer for an academic-institution hospital: may disagree with 
his client on ‘‘right to life’’ issues which could implicate both criminal conduct and 
bodily harm. See infra p. 329 (third hypothetical in text). 

47. Rule 1.6(b)(2) would allow the lawyer to reveal confidences if necessary to 
establish a defense to a claim against the lawyer, but the provision of the proposed Rule 
that would allow the lawyer to reveal client confidences to ‘‘rectify the consequences of 
a client’s criminal or fraudulent act’’ for which the lawyer’s services were used was 
deleted. MopDEL RULES OF PROFESSIONAL ConbucT Rule 1.6(b)(2) (1983). 
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interest would exist. I have to admit, however, that I have never 
understood the exact ethical problem of this kind of multiple represen- 
tation. If I have always represented only the entity, not the Dean 
personally, then by definition if I talk to the President or a committee 
I have not shared confidential information outside of the entity. Also, 
no legal conflict of interest exists when I have only one client. But it 
would certainly look unfair to the grievant and might make the final 
decision subject to attack on due-process or breach-of-contract grounds. 

Q. Let’s summarize what you have decided. You have identified the 
highest-ranking officer who acts for the client on sexual harassment 
matters. You disagree with her decision not to investigate, so you will 
go to a higher authority—the President. If the President chooses not to 
act, you do not believe the circumstances warrant going to the governing 
board or outside the institution. Finally, you have decided that you 
will represent the Dean in the grievance proceeding and will not 
represent either the committee or the President. 

A. Yes. But could I be disciplined by the State Bar or fired for these 
choices? 

Q. Probably not, on these facts. But if you judge incorrectly and go 
public when you should not, you would have violated the duty of 
confidentiality and could be disciplined. If you do not take the issue 
of a refusal to investigate to a higher authority, you might have violated 
the mandatory nature of Rule 1.13 and could be subject to discipline 
for that failure. I seriously doubt, however, that you would be subject 
to disciplinary action based on these facts. Finally, if you go public 
and are fired, you will have a very difficult wrongful discharge case.** 

A. Well, happily, I believe the Dean. The affair was voluntary and 
welcome. It was irrelevant to the professor’s performance. The Dean 
didn’t harass students. Even though I wish the EEO officer would 
investigate, and I will urge the President to order a further investigation, 
I can live with the decision. 

Q. What if the President orders an investigation and the EEO officer 
asks for your assistance while you are representing the Dean in the 
tenure grievance? 

A. To defend the charges of sexual harassment levied against him, 
the Dean would have to hire his own counsel. I should also provide 
or hire separate counsel for the EEO officer on behalf of the institution. 
It is just too messy. Even if I explain to both the Dean and the EEO 
officer that I represent the entity and neither of them personally, I do 
not think they will fully understand the distinction. I do not want to 
create a possible defect in the fairness of the investigation. 





48. See Balla v. Gambro Inc., 584 N.E.2d 104 (Ill. 1991) (holding that an in-house 
lawyer may not bring an action for retaliatory discharge). See also Grace M. Giesel, The 
Ethics on Employment Dilemma of In-House Counsel, 5 Gro. J. LEGAL ETHIcs 535 (1992). 
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IV. INTERCOLLEGIATE ATHLETICS 


HYPOTHETICAL: A lawyer (Lawyer) participates in an NCAA 
investigation of a college or university’s football program. The 
Athletic Director (AD) tells Lawyer that three years earlier the 
Coach provided illegal steroids to his players. The AD tells Lawyer 
that AD received an anonymous phone call last month alleging 
that the coach (Coach) was again providing steroids to his players. 
AD instructs Lawyer not to reveal this information to anyone. The 
statute of limitations for Coach’s possible criminal conduct and 
any tort action is four years. The NCAA has stated that its inquiry 
is limited to a two-year period. What should Lawyer do? 


DISCUSSION: NCAA investigations place unique professional and 
ethical demands on a university lawyer. Although the answers are 
ambiguous, Lawyer must decide what is legally required of the insti- 
tution. NCAA rules do not have the force of either civil or criminal 
laws. By its membership in the NCAA, the institution, as the client, 
has agreed to report rule violations and cooperate in the related inves- 
tigations. The institution has a contractual obligation to the NCAA. 
Most institutions also would say that full compliance and cooperation 
are matters of institutional policy. Coaches and other university em- 
ployees have an obligation to the institution to investigate and report 
violations. 

Also, an NCAA investigation can cause serious financial harm to the 
institution, lead to loss of employment for employees, damage the 
careers of student-athletes, and result in sanctions that are the equiva- 
lent of civil damages and criminal penalties. Further, the ‘‘rules’’ are 
often unclear or senseless, the facts may be messy, and it is frequently 
unclear whether a violation has been committed. The institution and 
its lawyer swear allegiance to promoting a clean program. Such a broad 
commitment ignores potentially serious professional and ethical choices 
and offers little guidance to the lawyer. The lawyer wrestles with 
factual and legal uncertainty and competing interests. In ambiguous 
situations, should the lawyer err on the side of reporting everything or 
err on the side of ‘‘protecting’’ the institution and its employees? 

Second, the lawyer’s obligation to the university may cause her to 
report an employee—for example, a coach—whom the lawyer would 
consider a client under other circumstances. The prevalence of ambig- 
uous facts and cloudy rules makes the conflicts between co-clients— 
the university and the employee—harder to resolve. 

Third, on the facts of this hypothetical, the alleged violations may 
concern important health and safety interests of third parties. Are 
current students at risk? The lawyer must also consider the duty to 
students. 
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Finally, the institution’s interests in this area, as with many others, 
include public-relations questions. The entity may not want to publicize 
problems if it does not have to, but the publicity that can stem from 
leaks may be worse. The university may, therefore, decide to ‘‘go 
public’’ with allegations in order to present a better ‘‘image.’’ What 
about the privacy rights of students, employees and boosters who may 
be falsely charged by the press? The views provided by the press can 
be significantly more damaging when reporters believe erroneously that 
NCAA rules are actually laws. 

Faced with these confusing obligations and concerns, Lawyer in our 
hypothetical must first decide whether to report Coach’s previous 
wrongdoing to an authority higher than the AD. Lawyer could take the 
issue to the President. The NCAA, however, has stated it will not 
review information more than two years old.*®° Thus, Lawyer could 
reasonably conclude that Coach’s past distribution of steroids and the 
AD’s decision to do nothing (vis-a-vis the NCAA) would be neither a 
current violation of a legal obligation to the institution nor a current 
violation of law attributable to the institution. 

Should Lawyer go to the President with evidence of Coach’s past, 
but still actionable, violation of state law? If Lawyer has no knowledge 
that Coach is currently engaged in wrongdoing that is harmful to third 
parties or violates the institution’s interest, neither Rule 1.6 nor Rule 
1.13 suggests further action. Both sections deal with ongoing or future 
wrongdoing. Nevertheless, the institution, and not Coach, is the client. 
No rule of law or ethics restricts Lawyer from taking the matter to the 
President if, in Lawyer’s view, the President would want to know about 
the alleged conduct and the institution might want to take action in 
this matter. The institution would probably have cause to fire Coach 
for such past conduct. In addition, based on the substantial harm to 
the institution that would occur if Coach were to repeat the conduct, 
Lawyer probably should exercise her professional discretion and inform 
the President. 

In our hypothetical, we also have an anonymous call alleging that 
Coach is currently providing drugs to student-athletes. What should 
Lawyer do with this information? If Lawyer confirmed that the Coach 
was dispensing illegal drugs to students and the AD refused to act, 
Lawyer would be required under Rule 1.13 to take the matter further. 
Lawyer would have to inform the President and then the governing 
board. In the event that the institution—through the President and the 
governing board—decides not to act, the lawyer could® probably violate 





49. This hypothetical obviously does not describe a typical NCAA investigation as it 
deals more with drug use than with NCAA ‘‘extra benefits’ rules. But the inclusion of 
facts relating to drugs allows us to consider the crime and physical harm exception to 
Rule 1.6. 

50. Some state ethics rules might require the lawyer to reveal confidential information 
to stop the criminal conduct. See, e.g., ILLINOIS RULES OF PROFESSIONAL CONDUCT 1.6(b) 
(1992) (‘‘A lawyer shall reveal information about a client to the extent it appears necessary 
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the duty of confidentiality and notify the criminal authorities under 
even the most restrictive interpretation of Rule 1.6.% 

But what if the AD decides not to investigate the anonymous call? 
Must Lawyer challenge this decision within the entity? Under the rules 
of professional responsibility, the answer is probably ‘‘no.’’ The lawyer 
does not have knowledge that Coach is acting in a way that violates 
the law. Unless the institution is under a legal duty to investigate an 
allegation of drug use, the AD is not violating the law if he does not 
investigate.** In addition, lawyer probably cannot ‘‘reasonably believe’’ 
that the coach is about to commit a criminal act that is ‘‘likely’’ to 
result in substantial bodily harm based only on an anonymous rumor.™ 

Lawyer’s professional, but non-legal, opinion may be that the insti- 
tution should investigate the rumor. Given Coach’s past history, the 
prevalence of drugs in these circumstances, the age of the student- 
athletes, and the spotlight in which big-time university athletic pro- 
grams operate, Lawyer could reasonably decide to push aggressively 
for an investigation. Lawyer certainly will not breach an obligation of 
confidentiality to the AD if Lawyer asks higher authorities to investigate 
the allegations. The decision to take the issue further within the 
organization is discretionary. It is allowed by the rules, but not required. 

In another scenario, the issues of unlawful conduct and an admin- 
istrator’s refusal to act could be more ambiguous. Let us assume, for 
example, that two athletes file a ‘‘formal’’ complaint with the AD’s 
office and allege current drug use and Coach’s involvement. The AD 
asks Lawyer to help investigate. Together they talk to Coach. Coach 
denies the charges and says he kicked the students off the team because 
of their drug use. The AD believes Coach. Lawyer believes the students 
and worries that the AD is protecting Coach. What should Lawyer do? 

These facts highlight one of the fundamental ethical decisions lawyers 
face. If Lawyer ‘‘knows’’ of unlawful conduct or ‘‘reasonably believes’ 
action is necessary to protect a third party from physical (or financial) 
harm, the rules give Lawyer some guidance and may free the lawyer 
from the traditional strictures of confidentiality. Our entire training and 
experience as lawyers, however, tell us that we ‘‘know’’ very little, 
that facts are not immutable, that there are two sides to most issues, 
that clients deserve the right to argue their position, and that the 
adversary process, not the lawyer, should decide whether certain con- 
duct is lawful or whether it even occurred.* 





to prevent the client from committing an act that would result in death or serious bodily 
harm.’’) (emphasis added). 

51. But see CALIFORNIA RULES OF PROFESSIONAL CONDUCT 3-600 and BUSINESS & PROFES- 
sIONS CoDE § 6068(e) (1992) imposing a standard of absolute confidentiality and providing 
that resignation rather than ‘‘going public’’ is the lawyer’s ultimate option. 

52. MOopDEL RULES OF PROFESSIONAL ConbucT Rule 1.13(b) (1983). 

53. AD may be violating an obligation to the entity, however, which would then 
require further analysis by Lawyer under Rule 1.13(b). Id. 

54. Id. at Rule 1.6. 

55. See HAzarD & Hopes, supra note 7, § 403 at lxxvii: 
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If Lawyer decides she ‘‘knows’’ Coach is lying, the rules allow her 
to proceed to a higher authority and, in some circumstances, to ‘‘go 
public.’’ The rules offer no advice on the threshold issue—what is the 
truth? What do we ‘‘know?’’ If Lawyer disagrees with the AD—the 
authorized delegate of the client—and blows the whistle on Coach, 
Lawyer may be less ‘‘ethical’’ than the lawyers who know they may 
be wrong, who disagree with but respect an AD’s judgment, and decide 
to accept AD’s decision. For this critical judgment call, the rules of 
professional responsibility offer a framework for analysis. They may 
offer a defense to a charge of misconduct, but they do not specify how 
lawyers should act. 

Ultimately, what the lawyer ‘‘knows’’ or ‘‘reasonably believes’’ is 
more the product of our human experience, our values and our analyt- 
ical training than it is of the legal rules of professional responsibility. 





The notion that lawyers can ‘know’ the reality of a situation goes against the 
grain of many lawyers’ conception of themselves. Lawyers are trained in 
disbelief, or at least unbelief or suspended belief, and are required to act in 
that frame of mind in many of their professional duties. The responsibility for 
unbelief arises for both the advocate and the office lawyer. 





THE LAWYER AND THE CLIENT IN THE 
CAMPUS SETTING: WHO IS THE CLIENT, 
WHaAT DOES THE CLIENT EXPECT AND 

How May THE ATTORNEY RESPOND? 


ROBERT M. O’NEIL* 


This middle piece in the trilogy provides a bridge between Father 
Drinan’s ethical and philosophical discussion and Mr. Dunham’s anal- 
ysis of specific challenges facing the university attorney. This piece 
addresses three questions: To what groups or offices is the university 
attorney accountable—i.e., who is the client? What does the academic 
client expect of the campus attorney—both in terms of general legal 
responsibilities, and roles distinctive to the campus setting? What are 
the most appropriate attorney responses to the myriad academic situa- 
tions that may create ethical dilemmas or problems of confidentiality? 

This discussion assumes an awareness of Father Drinan’s review of 
the governing ethical principles, those innate in the attorney’s profes- 
sional role and those that have been formally codified. The university 
attorney’s role is a complex one and is a role unlike any other within 
the legal profession. The role is complex and unique for reasons that 
are obvious even to the layman, but also for reasons that are evident 
only to one who has been a university attorney, or has intimate knowl- 
edge of its demands. 


I. To Wuom Is THE UNIVERSITY ATTORNEY ACCOUNTABLE? 


The university attorney must serve several ‘‘clients.’’ In more complex 
institutions, especially in the public sector, the attorney faces an ex- 
panding range of responsibilities. Thus, it is helpful to begin by 
identifying the broadest possible range of ‘‘clients’’ to whom the attor- 
ney owes professional counsel. 


A. The Governing Board 


The governing board of an institution is the ‘‘client’’ in ways that 
typically reflect the formal and legal declaration of responsibility. Where 
board authority has been formally delegated to another level, for ex- 
ample, a president, a campus chancellor in a multi-campus system, an 
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academic dean or a nonacademic unit head, accountability follows that 
delegation. Such delegation may impose a responsibility on the campus 
attorney to monitor and report to the board how the delegated authority 
has been exercised. This responsibility should follow when the dele- 
gated authority is exercised with clear legal implications. 


B. State Attorney General 


The state attorney general is both client and supervisor to lawyers 
serving many public institutions because the attorney general has a 
duty to counsel and represent the university. Most legal issues will not 
pit the institution or its board against the attorney general. When such 
tensions do arise, however, the attorney is placed in the position of 
serving two clients who do not agree. Although working rules of ethics 
offer only modest guidance in resolving such conflicts, the university 
attorney may be the person best suited to finding a solution. 


C. Administration 


The administration of the institution is an obvious source of account- 
ability. The administration may consist of a president, chancellor, vice 
presidents and those with delegated accountability. The relationship 


between the attorney and the administration varies. Some institutions 
believe the duty to counsel and represent the university demands a 
separation or detachment. Other institutions treat the attorney as a 
valued and full participant in administrative councils, differing from 
other members of the administration only by reason of legal expertise. 


D. Faculty 


While the faculty are not always considered ‘‘clients’’ and may at 
times disagree with the board or administration, their legal interests 
are often concurrent with those of the board and administration. These 
interests are concurrent when faculty exercise delegated institutional 
authority to make personnel decisions, evaluate students, conduct field 
trips, or carry out other activities. It is rare for the faculty to act in 
conflict with or in violation of institutional policy. 


E. Internal Nonadministrative Persons and Groups 


The attorney is accountable to internal nonadministrative persons and 
groups when they act in accordance with the institutional mission. 
Such persons or groups include, but are not limited to, student gov- 
ernment officers, organization leaders, and officers of employee unions. 
They may seek the university attorney’s guidance and the attorney 
should encourage these requests to the extent that the attorney can 
respond without neglecting the primary clients. 
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F. Persons and Groups that Serve or Relate to the Institution 


The attorney is also accountable to persons and groups that serve or 
relate to the institution. These groups include autonomous alumni 
associations, private fund-raising and research foundations, separate but 
related centers and institutes, and legally independent athletic pro- 
grams. In large and complex institutions, the legal needs of these 
ancillary groups would prevent the university attorney from attending 
to other responsibilities unless these groups were primarily relegated 
to their own legal counsel. Thus, the priority given these groups by 
the campus attorney ought to be low. Yet the attorney needs to keep 
in touch with groups that, despite their legally separate status, use the 
university name and speak for it in ways that can create legal problems. 


G. The Legal Profession 


Finally, the university attorney, as a member of the legal profession, 
is accountable to attorneys. The ethical standards of the legal profession 
still fully apply. The university attorney is especially accountable to 
fellow campus attorneys. College and university attorneys look to one 
another for effective handling of issues that transcend campus bound- 
aries and potentially affect many institutions. Thus, the attorney who 
first encounters such an issue may be legally accountable only to the 
home institution. Yet that attorney undeniably bears a professional 
responsibility to other institutions and to their legal staffs. 


Il. WHAT ARE THE CLIENT’S (AND THE INSTITUTION’S) EXPECTATIONS OF 
THE UNIVERSITY ATTORNEY? 


An attorney moving from corporate or law firm practice would find 
that university legal work is not only demanding, but differs from other 
legal practice in critical ways. One dramatic difference is the expecta- 
tions the academic community has, and the demands it makes with 
regard to the university attorney. Such expectations reflect the special 
set of constituencies the university attorney uniquely serves. Each of 
those relationships is especially demanding because they are distinct. 
The role may best be understood through a review of the expectations 
others bring to the university legal office, including the following: 


1. Institutional loyalty. 


Colleges and universities demand a loyalty more intense than law 
firms and only partly paralleled by corporate in-house counsel. Uni- 
versities are very different from corporations. Alumni are not share- 
holders and students are not corporate employees. Alumni and students 
expect a different type of loyalty from those, such as attorneys, who 
serve the institution in vital roles. 

At one time, loyalty was presumed because the typical attorney had 
life-long ties to the institution. As the role of campus counsel has 
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become increasingly professional and attorneys have become more mo- 
bile, universities cannot presume innate loyalty. More often, attorneys 
must acquire loyalty. Yet loyalty matters no less now than it ever did. 


2. Familiarity with the special nature of academic institutions. 


Familiarity with the special nature of academic institutions and the 
way they function is a sine qua non of the university attorney’s role. 
Universities make decisions differently, have unique personnel policies 
and procedures (which often appear byzantine to outsiders), and have 
a culture and value system unlike any other institutional client. The 
lawyer needs to appreciate and understand these differences as legal 
questions arise across the campus. There are, of course, many lawyers 
and firms who handle academic clients as part of their varied and 
general practice. Outside counsel, however, may lack the expertise that 
specialization brings. In such situations, universities incur a serious 
risk by using counsel that is unaware of the niceties of tenure, academic 
freedom, or student due process. 


3. Full participation in campus councils. 


Campus attorneys need to participate in campus councils involving 
short-term issues as well as long-range planning. In this respect, the 


role of the university attorney may differ sharply from that of corporate 
in-house counsel. Corporate boards and executives often prefer their 
lawyers to remain removed from general corporate policy decisions. 
Some attorneys general who have responsibility for higher education 
take a similar view. They believe that involvement that might benefit 
the institution could also dilute or compromise the state’s legal inter- 
ests. 

The case for involving the university attorney fully in campus affairs, 
routine as well as critical, is compelling. If the attorney holds an 
administrative rank (e.g., vice president), such involvement is obviously 
required. Where the attorney’s title may imply only a legal function, 
the university and the attorney still stand to benefit from full immersion 
in the range of issues facing the institution. 


4. The Conscience of the Institution. 


The university attorney serves as the conscience of the university. 
The attorney should be prepared to say not only ‘‘that’s illegal,’’ but 
also, ‘‘that’s unethical’’ or ‘‘that’s immoral.’’ Some attorneys may find 
the role of in-house conscience uncomfortable. Some presidents feel 
such admonition should come from the chaplain and not from the 
general counsel. Few, if any, senior administrators are better equipped 
than the university attorney to assume this delicate, but vital role. It 
may not be part of the typical job description, but the case for its 
inclusion within the attorney’s duties is compelling. 
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5. The skeptic when the administration reviews major issues. 


The university attorney should serve as a skeptic or gadfly when the 
administration makes major decisions. Every institution ought to have 
someone who is both sufficiently independent and trained to ask the 
administration the hard questions. These questions will eventually be 
asked by the faculty, students, reporters, or state legislators. Again, the 
campus attorney is best prepared and equipped for that sometimes 
uncomfortable role. 


6. The anticipator and resolver of conflicts. 


Whether or not one views the attorney’s primary role as dealing with 
contentious forces, many divisive issues within the academic commu- 
nity are legal in nature. Most issues will be resolved if the attorney 
sees avoidance of litigation as a primary task and if the administration 
follows timely legal counsel. In addition, university attorneys may best 
anticipate tensions that are likely to lead to conflict and possibly to 
court. 

These expectations make the college and university attorney’s role 
always interesting, at times perplexing, and on occasion nearly impos- 
sible. Yet, they are part of the fabric of the campus lawyer’s life and 
professional responsibility. Most of those who choose to counsel aca- 
demic clients not only anticipate and accept such unusual demands, 
but typically relish the expectations that distinguish the academic legal 
office from others. 


III. ADDRESSING SITUATIONS THAT MAY POSE ETHICAL DILEMMAS AND 
TENSIONS FOR THE UNIVERSITY ATTORNEY 


The diversity of clients and the variety of expectations generate novel 
and demanding situations for university attorneys. Some of these di- 
lemmas find counterparts and analogues in other kinds of law practice. 
Others are so distinctive to the academic setting that they would be 
quite unfamiliar to the general or corporate practitioner. 


A. The ‘Unconstitutional Duty’’ 


The university may ask the attorney to draft, approve, or argue in 
favor of an unconstitutional policy. For example, in a public university, 
the attorney may be called upon to design a personnel action that 
threatens the academic freedom of a faculty member or the free speech 
of either a student organization or nonacademic employees. One ex- 
ample is the recent discomfort on the part of some lawyers at institutions 
where administrators are determined to adopt campus codes limiting 
student speech. Similar concerns have arisen when university counsel 
is asked to draft documents barring a student organization because the 
administration or board dislikes its membership policies or stated views. 





338 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 4 


The options in such a case are limited. First, the university attorney 
could seek a constitutionally valid means of achieving the same end. 
Such an option may not exist. Even if it does, the client may be wedded 
to the original approach. If we assume the client is undeterred by 
constitutional constraints or threats of personal liability for abridging 
civil rights, the attorney may be unable to escape the agonizing choice 
between abetting a probable violation of the Constitution, and not 
zealously representing the client. The difficulty of resolution illustrates 
the complexity of the role. 


B. ‘‘Defending the Indefensible’’ 


The university attorney may be asked to defend an indefensible 
position that the client refuses to abandon or modify. In this situation, 
the dilemma is similar to the role of the criminal defense attorney who 
represents an admittedly guilty person. In the criminal context, the 
reasons for condoning, sometimes even requiring, such representation 
are obvious. The case for vindicating an unreasonable and indefensible 
university board or president is less appealing, but not entirely different. 

The attorney’s obligations include full disclosure of the chance of 
success, and the tangible and intangible costs of pursuing the futile 
policy. If the client is willing to pay, understands the chance of success, 
and does not ask the attorney to breach any canon of professional 


responsibility, most attorneys would do as the client asked and hope 
that such a request would not recur. If it happens again, the discomfort 
level may cause the attorney to change employer. 


C. ‘‘Unsettling Settlements’’ 


The attorney may encounter a client who resists a sound settlement 
or who insists on settling cheaply and early. If the client, knowing the 
risks and benefits, does not want to settle, it is the client’s decision. 
One can argue that such intransigence, even if unreasonable, lies within 
the client’s discretion. 

The case of the client too-willing to settle is even more difficult. 
There are two distinct problems. First, the client may see settlement as 
a way of hiding something potentially embarrassing that would come 
to light during litigation, including discovery. If there is any basis for 
such suspicion, the attorney ought to probe the client’s eagerness to 
settle. Second, the attorney may worry that such a settlement might 
compromise the institution’s posture against similar claims in the 
future. In addition, an early settlement might have an adverse prece- 
dential effect on other universities and their attorneys. Thus, if the 
issue is likely to recur or has broad implications for other institutions, 
the attorney should resist pressure for settlement that seems unsound 
or premature. 


D. ‘‘The Prophet Not Honored in One’s Own Land’’ 


The attorney whose conscientious counsel is consistently disregarded, 
circumvented, misused or even disparaged by those .presumably !ess 
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informed, and surely less accountable, on legal matters, is like ‘‘the 
prophet not honored in one’s own land.’’ The recent National Associ- 
ation of College and University Attorneys (NACUA) survey reveals a 
high level of discomfort over ‘‘failure of the client to follow advice.”’ 
Of course, the client is always free to disregard legal counsel, and even 
the best of clients occasionally do. When that disregard is consistent, 
lacks explanation, or reflects contempt for the law and not simply for 
the advice of the moment, the attorney is compromised and under- 
mined. To what degree do these attitudes raise truly ethical concerns? 
Being ignored frustrates and debilitates, but it happens and does not 
necessarily create an ethical problem. However, repeated disregard for 
the attorney’s counsel and clients who claim, ‘‘we checked it carefully 
with our lawyers,’’ or ‘‘we’ve had the best legal advice,’’ create a 
different situation. 

The university attorney faces another dilemma when the client re- 
peatedly demands legal counsel as a basis for knowing what not to do 
or finding out how to beat the legal system. In such extreme cases, the 
ethical element must be isolated. The lawyer cannot be expected to 
deliver the requested advice to the client or ensure the client’s unwav- 
ering allegiance to the advice rendered. Rather, the attorney can only 
make sure the client does not abuse, misuse, or misrepresent the 
attorney’s guidance. That abuse, misuse, or misrepresentation raises a 


genuine ethical problem for the campus lawyer. 


E. ‘‘Serving Two Masters’’ 


The attorney caught between conflicting positions of board and ad- 
ministration, or between the campus and the attorney general, serves 
two irreconcilable masters. If the board is at odds with the administra- 
tion, the attorney would normally serve the board, but must so inform 
the president (who presumably needs personal counsel). The attorney 
might continue to represent the administration on many other issues 
on which administration and board remain in concert. 

The other conflicts defy easy classification. If, for example, there is 
tension between the board or the administration and the faculty, the 
attorney clearly serves the administration, subject to any overriding 
ethical or constitutional limits. Much the same could be said of any 
other internal disputes. Disagreements between a dean and department 
chair may need to be resolved by the president or provost. Senior 
administrators and not the campus lawyer bear the burden of bringing 
peace in such cases. In fact, it would be almost unethical for the 
attorney, even one who is fully involved in the inner councils of the 
institution, to interfere in disputes on the provost’s or president’s 
doorstep. 

The special role of the attorney in a multi-campus state university 
system can create a larger version of the ‘‘serving two masters’’ problem. 
For the system lawyer and legal staff, the answers should be easy 
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because these lawyers serve the board and the system head. The 
university attorney may occasionally be caught between the university 
chancellor who is the immediate client and the system head who is 
directly accountable to the board, shapes general policy, and has overall 
responsibility. Direct conflicts are quite rare, but could create serious 
dilemmas for the campus lawyer. Someone other than the attorney 
ought to resolve the issue with the least conflict and tension. If the 
president and the chancellor do not agree, the board may need to 
intervene. 

Finally, there is the special dilemma for the state university lawyer 
who serves both the institution and the attorney general. Here, the 
burden of resolving conflict ought to rest with persons other than the 
attorney. There should be general guidelines and a procedure by which 
to resolve conflicts. Resolution after the issue arises may be far more 
difficult. If such a procedure does not exist or does not work in a given 
situation, the attorney might seek ‘‘impleader.’’ In this case, the attor- 
ney general and the board chairman would seek to resolve the impasse 
and prevent damage to the attorney’s effectiveness and credibility. 


F. ‘‘Shadow Lawyers’’ 


The attorney may be undermined by conflicting advice from ‘‘shadow 
lawyers’’ elsewhere on the campus. The trusted law school dean, the 
legally-trained presidential assistant, the dominant lawyer-trustee, and 
the former campus lawyer now in private practice, may all act as 
shadow lawyers. Such counsel can embarrass the person charged with 
advising and representing the institution and create ethical problems. 
Lawyers may be pitted against one another or confidences threatened. 

Such situations resemble that of ‘‘the prophet not honored in one’s 
own land.’’ In the extreme, the attorney may need to take drastic steps 
to avoid being compromised or misused in ways that are worse than 
humiliating or unsavory. Most of the time, the presence of ‘‘shadow 
lawyers’’ simply must be tolerated as a result of the number of lawyers 
in our society and the varied roles they hold. 


G. ‘Faculty Fracas’’ 


The attorney faces a ‘‘faculty fracas’’ when advising in a personnel 
case and determining when the advice to either the university or the 
faculty member would deprive other parties of legal advice they may 
later need. For example, suppose a faculty member calls the legal office, 
fearful of an adverse personnel action. If the campus attorney has 
already conferred with an administrator on the matter, the attorney can 
only suggest that the professor might consider retaining personal coun- 
sel. Even if the attorney has not heard anything about the matter, it 
may be best to stop the faculty member before something is said to 
create a possible conflict or problem of confidentiality. It is particularly 
difficult when the professor’s problems stem from malfeasance in car- 
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rying out an assigned duty. In such a case, the institution arguably has 
both some responsibility of representation and an adverse interest 
because of the outcome. 

Once formal charges are filed, the attorney’s role is more clearly 
defined. Yet, if called by the chair of the faculty hearing committee 
and asked to advise or counsel that group during its deliberations, 
difficult choices await. In the office with only one attorney, it will be 
virtually impossible to advise the faculty hearing committee and still 
give counsel that may be needed when a recommendation reaches the 
president and the board. Thus, the committee should probably seek its 
legal expertise elsewhere, such as a lawyer member, a lawyer elsewhere 
in the institution, or an attorney or law teacher from another nearby 
campus. 

Where the legal office contains two or more attorneys, the university 
attorney’s options are broader. In theory, one member of that office 
should be able to counsel the committee and avoid tainting other 
attorneys who may be asked to advise the administration or represent 
the institution later in court. Yet, the risk of an appearance of conflict 
would urge outside counsel for the faculty hearing committee even 
though complete separation (the ‘‘Chinese Wall’’) certainly could be 
maintained within the office. 

The personnel case, perhaps best, illustrates the complexity of the 
campus attorney’s role and the importance of maintaining both the 
reality and the appearance of freedom from conflict. Here, as in all 
other ethical matters, the university attorney would be expected—and 
would expect—to call the difficult ethical decisions in the client’s 
favor. 


CONCLUSION 


This discussion surely does not exhaust the full range of situations 
that may pose ethical dilemmas for the university attorney. These are 
illustrative cases and do not comprise a definitive survey. They do 
suggest the range and variety of issues and challenges the conscientious 
attorney will face in academic practice. They also suggest ways in 
which that practice differs from other legal practices. 








HATEFUL EXPRESSION AND FIRST 
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OF CONSTITUTIONAL CONSTRAINT ON HATE 

SPEECH AT COLLEGES AND UNIVERSITIES 
AFTER R.A.V. v. ST. PAUL 


RHONDA G. HARTMAN* 


INTRODUCTION 


In response to the rising tide of intolerance in our society, libertarians 
and social conservatives have joined efforts, seeking laws that place 
sanctions on bias-motivated messages of hatred.! The purpose of these 
measures is to codify a libertarian conception of hate speech, rather 
than simply to promote ‘‘politically correct’’ behavior. They define hate 
speech as vilifying expression that serves only to denigrate and injure 
minorities, religious groups, and women.’ Proponents of such measures 
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In writing this article, I benefitted considerably from the insightful comments of my 
friends and colleagues, Welsh White, Jules Lobel, Ken Gormley, and David Steinberg, 
all of the University of Pittsburgh Law School. 

1. The principal exponents of the idea that hate speech on campus promotes 
inequality and social subordination have been libertarian legal scholars Charles R. 
Lawrence, Thomas C. Grey, and Mari J. Matsuda. See, e.g., Charles R. Lawrence, If He 
Hollers Let Him Go: Regulating Racist Speech on Campus, 1990 DukE L.J. 431; Thomas 
C. Grey, Responding to Abusive Speech on Campus: A Model Statute, RECONSTRUCTION 
50-54 (Winter 1989) [hereinafter Grey, Abusive Speech]; Mari J. Matsuda, Public Response 
to Racist Speech: Considering the Victim’s Story, 87 MicH. L. REv. 2320 (1989). Indeed, 
Stanford’s Professor Grey drafted the proposal that provided the basis for the highly 
publicized and controversial policy, restricting face-to-face verbal assault, which was 
adopted by Stanford University in June, 1990. See Grey supra; Louis B. Schwartz & Paul 
Brest, First Amendment Principles and Prosecution for Offensive Expression Under 
Stanford’s Student Disciplinary System, STAN. Daly, Feb. 8, 1989, at 9. See also Thomas 
C. Grey, Discriminatory Harassment and Free Speech, 14 Harv. J.L. & Pus. PoL’y 157, 
160 (1990) [hereinafter Grey, Discriminatory Harassment}. 

However, not all proponents of hate speech disciplinary codes on college and university 
campuses are libertarians. See J. M. Balkin, Some Realism About Pluralism: Legal Realist 
Approaches to the First Amendment, 1990 DukE L.J. 375, 376, 384 (characterizing the 
‘‘realignment of political beliefs and attitudes’ toward the First Amendment as ‘‘[w]hat 
was sauce for the liberal goose increasingly has become sauce for the conservative 
gander’’). Accord Lee Dembart, At Stanford, Leftists Become Censors, N.Y. TIMES, May 
5, 1989, at A35. 

2. See Matsuda, supra note 1, at 2356-81. 
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argue that hateful expression harms not only its intended victims, but 
society as a whole. Hate speech reinforces the social subordination of 
minorities and women, further impeding the quest for equality of all 
persons.* Moreover, it perpetuates latent bigotries, exacerbating under- 
lying tensions.* 

St. Paul, Minnesota, adopted a bias-motivated ordinance prohibiting 
the placement on public or private property of a symbol, object, char- 
acterization or graffiti that a person would reasonably know arouses 
anger, alarm, or resentment in others on the basis of race, color, creed, 
religion, or gender. The United States Supreme Court, in R.A.V. v. 
City of St. Paul, Minnesota,® struck down the ordinance as unconsti- 
tutional under the First Amendment,’ on the ground that it selectively 
“‘creates the possibility that the city is seeking to handicap the expres- 
sion of particular ideas.’’* Writing for the majority of the Court, Justice 
Antonin Scalia found the St. Paul ordinance ‘‘facially unconstitutional 
in that it prohibits otherwise permitted speech solely on the basis of 
the subjects that the speech addresses.’’® 

The April, 1992, firestorm at Harvard Law School over a parody issue 
of the school’s prestigious law journal illustrates the divisive tensions 
between opposing factions over the hate-speech controversy.’° While 
raising questions about the role of speech in a democratic society, the 
Court in R.A.V. failed to address hate speech as a category of expression 


within the hierarchy of First Amendment values. Consequently, the 
opinion in R.A.V. does little to clarify how far a college or university 





3. Id. at 2376-77; Lawrence, supra note 1, at 452-53. 

4. Lawrence, supra note 1, at 447. See also Richard Delgado, Words That Wound: 
A Tort Action for Racial Insults, Epithets, and Name-Calling, 17 Harv. C.R.-C.L. L. REv. 
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5. St. PauL MINN. LEG. CoDE. § 292.02 (1990). 

6. R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992). 

7. Id. at 2542, 2547, 2550. The First Amendment declares in pertinent part: ‘‘Con- 
gress shall make no law . . . abridging freedom of speech.’’ U.S. Const., amend. I, cl.2. 

8. R.A.V., 112 S. Ct. at 2549. The Court stated that ‘‘[t]he First Amendment does 
not permit St. Paul to impose special prohibitions on those speakers who express views 
on disfavored subjects .. . The point of the [F]irst [A]mendment is that majority prefer- 
ences must be expressed in some fashion other than silencing speech on the basis of its 
content.’’ Id. at 2547-48. 

9. Id. at 2542. 

10. See Anthony Flint, Harvard Law Sorely Split in Parody’s Wake, Boston GLOBE, 
April 16, 1992, at A1. Femininst legal theorist, Mary Joe Frug, who was murdered in 
Cambridge, Massachusetts in early 1991, had an essay published posthumously in the 
Harvard Law Review. On the first anniversary of her death, the parody issue of the 
“Harvard Law Revue,”’ entitled ‘‘Manifesto of Post-Mortem Legal Feminism,’’ appeared 
under the byline Mary Doe, Rigor-Mortis Professor of Law. Id. The furor surrounding the 
publication of the parody ranged from outright condemnation of the parody as ‘‘a process 
of intimidation and vilification . . . of women on the law review, including the women 
who wanted the original [Frug] article published’ to simply ‘‘an issue of marketplace of 
ideas, and the marketplace is open and working.’’ Id. (quoting Harvard law professors, 
Laurence Tribe and Alan Dershowitz, respectively). 
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may go to guard civil rights and promote dignified discourse by limiting 
some forms of expression on campus."! 

Approximately one hundred colleges and universities have adopted 
hate-speech disciplinary codes.’* These codes typically penalize ‘‘any 
behavior, verbal or physical, that stigmatizes or victimizes individuals’ 
and ‘‘creates an intimidating or offensive environment.’’* Other codes 
contain more sweeping provisions, under which the school may sus- 
pend or expel a student for using ‘‘derogatory names, inappropriately 
directed laughter, and inconsiderate jokes’’ toward another student.’ 
Critics charge that the hate-speech policies adopted thus far at colleges 
and universities are unconstitutionally vague and overbroad.** Indeed, 
two federal district courts have agreed with this view, striking down 
policies at the University of Michigan’® and the University of Wiscon- 
sin.” 





11. See William Celis III, Universities Reconsidering Bans on Hate Speech, N.Y. 
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science, public policy, and social organization’’). 

14. See Wilson, supra note 13. Beverly Weinberg, Comment, Treating the Symptom 
Instead of the Cause: Regulating Student Speech at the University of Connecticut, 23 
Conn. L. REv. 743, 745-49 (1991) (quoting the speech code that had originally been 
adopted by the University of Connecticut in response to racial incidents and explaining 
that the university has since agreed to rescind the broad anti-harassment policy as part 
of a settlement of a civil suit against it). See also Kathryn Marie Dessayer & Arthur J. 
Burke, Leaving Them Speechless: A Critique of Speech Restrictions on Campus, 14 HARV 
J. L. & Pus. Pou’y 565, 573 & n.44 (1991); Ken Emerson, Only Correct, THE NEW REPUBLIC, 
Feb. 18, 1991, at 18; Nick Ravo, Campus Slur Alters A Code Against Bias, N. Y. TIMEs, 
Dec. 11, 1989, at B1. 

15. See generally David Rosenberg, Note, Racist Speech, The First Amendment, and 
Public Universities: Taking a Stand on Neutrality, 76 CORNELL L. REv. 549 (1991); Dessayer 
& Burke, supra note 14, at 573-74; Weinberg, supra note 14, at 785-88, 797-98; Gerald 
Gunther, Good Speech Bad Speech, 24 Stan. Law. 7 (Spring 1990). 

16. See Doe v. University of Mich., 721 F. Supp. 852, 854 (E.D. Mich. 1989). In 
response to a series of racist incidents, the University of Michigan prohibited in academic 
buildings any expression that ‘‘stigmatizes or victimizes an individual on the basis of 
race, ethnicity, religion, gender, sexual preference, or other listed characteristics, and 
education or other campus-related pursuits.’’ Id. at 856. Sanctions under the university’s 
policy ranged from mandatory attendance in special classes to expulsion. Id. at 857. 
Although affirming the university’s right to regulate speech as to time, place, and manner, 
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protected and unprotected activity. Id. at 866-67. Notably, in an addendum to the opinion, 
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The charge that hate speech policies are vague and overbroad raises 
important and difficult issues. This Article, however, does not focus 
on the constitutionality of any particular college or university proposal 
at the level of definitional detail.’* Instead, the Article attempts to 
determine whether the libertarian concept of ‘‘hate speech’’ encom- 
passes expression deserving full First Amendment protection and thus 
virtual immunity from college or university regulation. Addressing this 
more fundamental issue, critics of hate-speech disciplinary codes main- 
tain that any proof that hate speech harms its intended targets is 
insufficient to justify abridgement of the First Amendment rights of its 
speakers and listeners.’? Advocates of hate-speech regulations reply that 





Judge Avern Cohn expressed regret at not having reviewed Mari J. Matsuda, Public 
Response to Racist Speech: Considering the Victim’s Story, acknowledging that an 
awareness of the article ‘‘certainly would have sharpened the Court’s view of the issues.”’ 
721 F. Supp. at 869. For an incisive discussion of the federal district court’s decision in 
Doe, see Case Comment, First Amendment—Racist and Sexist Expression on Campus— 
Court Strikes Down University Limits on Hate Speech: Doe v. University of Michigan, 
103 Harv. L. Rev. 1397 (1990) (criticizing the court’s ‘‘categorization analysis’ and 
opting for a ‘‘contextual analysis,’’ which fully weighs both the harm hate speech inflicts 
and the need to ensure the airing of all ideas). 

17. See UWM Post Inc. v. Board of Regents of the Univ. of Wis. Sys., 774 F. Supp. 
1163 (E.D. Wis. 1991). A federal district court struck down the University of Wisconsin’s 
code against verbal harassment, which declared that ‘‘certain types of expressive behavior 
directed at individuals and intended to demean and create a hostile environment for 
education or other university-authorized activities would be prohibited and made subject 
to disciplinary sanctions.’’ Id. Finding that the code applied in many situations where 
a breach of the peace is unlikely to occur, the court stated that the regulation transcends 
the fighting words doctrine, under which speech can be regulated only if it threatens to 
incite an immediate breach of the peace. Id. at 1165. The court in UWM Post also found 
the university rule unconstitutionally vague because it does not make clear whether the 
prohibited speech must actually create a hostile educational environment or whether the 
speaker must merely intend to create such an environment. Id. at 1165. 

18. For elaborate analyses of specific approaches to regulating hate speech on campus, 
see Rhonda G. Hartman, Revitalizing Group Defamation as a Remedy for Hate Speech 
on Campus, 71 OR. L. REv. 853 (1993) (proposing that the group defamation doctrine be 
revitalized as a means for permitting a college or university to constitutionally regulate 
hate speech on campus and delineating the scope and limits of the proposal by applying 
it to situations arising on campus); Ellen E. Lange, Racist Speech on Campus: A Title 
VII Solution to a First Amendment Problem, 64 S. Cat. L. REv. 105 (1990) (arguing that 
campus restrictions on hate speech are tenable and constitutionally acceptable when 
analogized to Title VII of the Civil Rights Act of 1964); Lawrence, supra note 1 (urging 
regulation of epithets and vilification of others based upon a captive audience approach); 
Grey, Discriminatory Harassment, supra note 1 (advocating use of a discriminatory 
harassment ban, incorporating the fighting words doctrine to limit hate speech on 
campus). See also R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538, 2553 (1992) (White 
J., concurring) (maintaining that a ban on hate speech, as a subset of the fighting words 
category, ‘‘would restrict only the social evil of hate speech, without creating the danger 
of driving viewpoints from the marketplace’’). But see id. at 2547 (criticizing reliance 
on the fighting words doctrine as ‘‘address[ing] some offensive instances and leav[ing] 
other, equally offensive instances, alone’’). 

19. See, Rosenberg, supra note 15, at 588. See also, Weinberg, supra note 14, at 808 
(asserting that ‘“‘hate language cannot be prohibited based on fears of discrimination and 
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evidence adequate to support restrictions on hateful, vilifying expres- 
sion does exist.?° 

This Article suggests, however, that the current debate ignores im- 
portant underlying questions. To decide whether the existing evidence 
of hate-speech injury is constitutionally sufficient to sustain a restriction 
on expression, we must first determine the relevant standard of review. 
To determine the standard of review, we must ascertain the value of 
the expression at issue for purposes of First Amendment analysis." 

Part I of this Article discusses the decision in R.A.V. and the Court’s 
current categorical approach to First Amendment issues in the area of 
hateful expression.” Part II considers whether hateful expression on 
campus can be regulated simply by fitting hate-speech within one of 
the categories of speech that do not warrant full First Amendment 
protection: fighting words, incitement to illegal acts, obscenity, and 
defamation. Part III suggests that the Supreme Court could sustain some 
form of hate-speech policy on college and university campuses for the 
same reasons that underlie the First Amendment’s tolerance of laws 
against fighting words, incitement to illegal acts, obscenity, and defa- 
mation.” This Article proposes that some forms of hateful expression 
are so devoid of value under the First Amendment that the Supreme 
Court should grant such expression only minimal constitutional pro- 
tection. Part IV finds that upon examination sufficient evidence exists 
to support a rational college or university determination that at least 
some forms of hate-speech harm others. This Article concludes that, 
in light of the minimal First Amendment protection appropriate for 
hate-speech, such a determination justifies regulation of hateful ex- 
pression on campus. 


I. THE DECISION IN R.A.V. v. ST. PAUL 


The events that gave rise to the R.A.V. case began when Russell and 
Laura Jones, a black couple with five children, moved into a predom- 
inantly white, working-class neighborhood on the east side of St. Paul, 
Minnesota. The campaign of harassment against the Joneses included 
slashed tires and racial epithets directed toward the children by white 





lowered self-esteem’’); Gunther, supra note 15, at 7 (denying that any showing of harm 
would suffice to deny first amendment protection); Dembart, supra note 1 (asserting that 
the harm that is alleged to result from hate speech ‘‘rarely occurs’’). 

20. See Matsuda, supra note 1, at 2322-23, 2337-40; Lawrence, supra note 1, at 457- 
66; Delgado, supra note 4, at 143. 

21. In R.A.V., Justice Scalia viewed the ‘‘dispositive question’’ before the Court as 
‘‘whether content discrimination is reasonably necessary to achieve St. Paul’s compelling 
interests.’’ R.A.V., 112 S. Ct. at 2550. However, the Court appears to conflate this issue 
with the threshold determination of the appropriate standard of review, based upon the 
value of hateful expression within the established first amendment hierarchy. 

22. See infra notes 25-57 and accompanying text. 

23. See infra notes 58-160 and accompanying text. 

24. See infra notes 161-178 and accompanying text. 
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“‘skinheads’’ on the street, culminating in a cross burning on the 
Joneses’ lawn in the dawning hours of June 21, 1990.25 Shortly there- 
after, a seventeen-year-old boy was arrested and charged with violating 
a St. Paul ordinance, which provided that: 


Whoever places on public or private property a symbol, object, 
appellation, characterization or graffiti, including but not limited 
to, a burning cross or Nazi swastika, which one knows or has 
reasonable grounds to know arouses anger, alarm, or resentment 
in others on the basis of race, color, creed, religion, or gender 
commits disorderly conduct and shall be guilty of a misde- 
meanor.”® 


The Minnesota trial court dismissed the charges on the ground that 
the ordinance was unconstitutionally overbroad in that it prohibited 
expressive conduct protected under the First and Fourteenth Amend- 
ments.?” On appeal from the trial-court ruling, the city argued that its 
ordinance could be narrowly construed to reach only conduct that falls 
outside First Amendment protection.2® The Minnesota Supreme Court 
agreed, holding that the ordinance could withstand constitutional chal- 
lenge if read to apply only to conduct that constitutes ‘‘fighting words’’ 
or incitement to imminent lawless action.” Finding that the ordinance 
was not prohibited by the First Amendment, the court stated that ‘‘the 
ordinance is a narrowly tailored means toward accomplishing the com- 
pelling governmental interest in protecting the community against bias- 
motivated threats to public safety and order.’’*° 

The United States Supreme Court reversed the ruling of the Minnesota 
Supreme Court in a five-member majority opinion rendered on June 22, 
1992.*" In its first opinion applying the free-speech clause to a hate- 
crimes ordinance, the Court employed categorization analysis, which 
permits content-based restrictions only of speech that falls into one of 
a few, carefully delineated categories, regardless of countervailing in- 
terests.*? Writing for the Court, Justice Scalia acknowledged the city’s 





25. See Welfare of R.A.V., 464 N.W.2d 507 (Minn. 1991), cert. granted, R.A.V. v. 
St. Paul, 111 S. Ct. 2795 (1991), rev’d, 112 S. Ct. 2538 (1992); see also Burning Cross 
Greets Black Family on St. Paul’s East Side, MINNEAPOLIS STAR TrRIB., June 22, 1990, at 
1A. 

26. St. PAuL MINN. LEG. CopE. § 292.02 (1990). See Ordinance on Cross Burnings is 
Upheld, MINNEAPOLIS STAR TRIB., Jan. 18, 1991, at 1B. 

27. Welfare of R.A.V., 464 N.W.2d at 508. For a discussion of the Court’s overbreadth 
doctrine, see Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 503-04, 105 S. Ct. 2794, 
2802 (1985). 

28. Welfare of R.A.V., 464 N.W.2d at 508. 

29. Id. at 510. 

30. Id. at 511 (citations omitted). 

31. See R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538 (1992). 

32. See John Hart Ely, Flag Desecration: A Case Study in the Roles of Categorization 
and Balancing in First Amendment Analysis, 88 Harv. L. REv. 1482, 1490-93 (1975); 
see also Laurence Tribe, AMERICAN CONSTITUTIONAL LAW § 12-8, at 928-29 (2d ed. 1988) 
(describing categorization as a ‘‘two-level theory’’). 
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compelling interest in ensuring basic human rights of groups that 
historically have been subjects of discrimination.** Nonetheless, Justice 
Scalia determined that the expression targeted by the St. Paul ordinance 
did not fit into the ‘‘fighting words’’ category of nonprotected speech 
under the First Amendment.** The Court reasoned that the ordinance 
discriminated on the basis of viewpoint. Therefore, the ordinance was 
‘‘underinclusive’’ in that it proscribed only messages of racial, gender, 
or religious intolerance, but not messages relating to, for example, 
‘‘political affiliation’’ or ‘‘homosexuality.’’* 

‘Selectivity of this sort,’’ explained Justice Scalia, ‘‘creates the pos- 
sibility that the city is seeking to handicap the expression of particular 
ideas.’’** In the majority’s view, allowing St. Paul to impose special 
prohibitions on those speakers who express views on ‘‘disfavored sub- 
jects’? would authorize St. Paul ‘‘to license one side of a debate to 
fight freestyle, while requiring the other to follow Marquis of Queens- 
bury Rules.’’*”? Despite Justice Scalia’s finding that St. Paul impermis- 
sibly engaged in viewpoint discrimination beyond the fighting-words 
exception to First Amendment protection,** his reliance on categoriza- 
tion analysis directed the result. 

Indeed, the Court has often used categorization analysis to protect 
extremist speech by defining a tight sphere of nonprotected speech and 
avoiding consideration of competing interests. In Texas v. Johnson,*® 
for example, the Court reversed the conviction of Gregory Lee Johnson, 
who publically burned the American flag while protesting the policies 
of the Reagan administration during the 1984 Republican National 
Convention. Similarly, in Cohen v. California,*® the Court reversed a 
conviction for disturbing the peace by ‘‘offensive conduct’’ of a man 
who appeared in a Los Angeles courthouse wearing a jacket with the 
words ‘‘Fuck the Draft’? emblazoned on the back. Justice Scalia in 
R.A.V. demonstrated the Court’s allegiance to this rationale by recog- 
nizing that the categorical approach remains ‘‘an important part of our 
First Amendment jurisprudence.’’*' In order to value both freedom and 
equality, however, the Court should reject the rigid dictates of catego- 
rization analysis and explore more sophisticated methods to balance 
conflicting interests. Such an approach would have resulted in a dif- 
ferent ruling in R.A.V. in light of Justice Scalia’s express acknowl- 





33: RAV... 112°S. Ce. at 2540. 

34. Id. at 2547-48. 

35. Id. at 2547. 

36. Id. at 2549. 

37. Id. at 2548. 

38. Id. at 2547-48. 

39. 491 U.S. 397, 109 S. Ct. 2533 (1989). 

40. 403 U.S. 15, 91 S. Ct. 1780 (1971). 

41. R.A.V., 112 S. Ct. at 2543. See also id. at 2552 (White, J., concurring) (stating 
that ‘‘[t]he categorical approach is a firmly entrenched part of our [F]irst [A]mendment 
jurisprudence’’). 
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edgement that St. Paul had a compelling interest in securing individual 
rights and equality to all persons within the community*? and that the 
ordinance sufficiently promoted that interest. 

Focusing on this point in separately written concurring opinions, 
Justices Byron White and John Paul Stevens emphasized that the Court 
has employed strict-scrutiny review to safeguard First Amendment 
values while giving sufficient consideration to countervailing interests.** 
According to Justice White, a restriction on hateful expression may be 
necessary to serve a compelling state interest and be narrowly drawn 
to achieve that end.*® Accusing the majority of unduly revising the 
Court’s established categorical approach and rewriting First Amendment 
law,** Justice White was ‘‘puzzle[d]’’ by the First Amendment under- 
inclusiveness theory adopted by the majority: 


It is inconsistent to hold that the government may proscribe an 
entire category of speech because the content of that speech is 
evil, but that the government may not treat a subset of that category 
differently without violating the First Amendment; the content of 
the subset is by definition worthless and undeserving of consti- 
tutional protection.*’ 


According to Justice White, ‘‘a ban on all fighting words or on a subset 
of the fighting words category would restrict only the social evil of 
hate speech, without creating the danger of driving viewpoints from 
the marketplace.’’** Justice Stevens, however, was scathingly succinct: 
‘‘The Court’s revision of the categorical approach seems to me some- 
thing of an adventure in a doctrinal wonderland.’’* 

In a separate concurring opinion, Justice Harry Blackmun lamented 
the Court’s willingness to relax the level of scrutiny applicable to 
content-based laws.*° Justice Blackmun chastised the majority for ma- 
nipulating doctrine ‘‘to strike down an ordinance whose premise it 
opposed, namely, that racial threats and verbal assaults are of greater 
harm than other fighting words.’’'* In a poignant passage, Justice 
Blackmun observed: 





42. Id. at 2549. 

43. Id. 

44. Id. at 2552-53 (White, J., concurring); id. at 2563-65 (Stevens, J., concurring). 
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plainly reasonable. Indeed, as the majority concedes, the interest is compelling.’’ Id. at 
2556. 

46. Id. at 2555. See also id. at 2562-63 (Stevens, J., concurring). 

47. Id. at 2553 (White, J., concurring). 
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49. Id. at 2562 (Stevens, J., concurring). 

50. Id. at 2560 (Blackmun, J., concurring). 

51. Id. at 2560-61 (Blackmun, J., concurring). 
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I see no First Amendment values that are compromised by a law 
that prohibits hoodlums from driving minorities out of their homes 
by burning crosses on their lawns, but I see great harm in pre- 
venting the people of Saint Paul from specifically punishing the 
race-based fighting words that so prejudice their community. 


Justice Blackmun’s point has considerable import, particularly when 
one applies the values that underlie the First Amendment in order to 
determine the validity of hateful expression regulations. Two of these 
values—the marketplace of ideas** and the notion of self-government**— 
assume that free speech takes place in the form of rational dialogue. 
The First Amendment protects only communication in which partici- 
pants seek to persuade or are persuaded.* Direct verbal attacks, how- 
ever, do not promote dialogue. This type of speech, therefore, inhibits 
the operation of both the free marketplace of ideas and democratic self- 
government. 

Additionally, self-fulfillment,** another value underlying the First 
Amendment, does not contemplate that the fulfillment of the speaker 
should outweigh that of the listener. Racist speech hampers the fulfill- 
ment of the listener.5’ Burning a cross in front of a black family’s home, 
therefore, does not serve this value. Yet, the majority opinion in R.A.V. 
never considers the values underlying the First Amendment, nor ad- 
dresses whether hateful expression serves these values. Certainly the 
issue deserves a far more thoughtful and thorough treatment than that 
given by the R.A.V. majority. While the Court in R.A.V. neglects to 
address these threshold questions, it opens for debate the question of 
whether college and universities can regulate hateful expression, given 
their compelling interests in guaranteeing an equal and civilized edu- 
cational environment. Resolution of this question requires an exami- 
nation of the categories of expression excluded from full First 
Amendment protection under the Court’s present categorical approach, 
followed by an analysis of the values that underlie the free-speech 
clause of the First Amendment. 


II. NONPROTECTED CATEGORIES OF SPEECH 


In R.A.V., the Supreme Court repeated the maxim that not all forms 
of expression deserve Constitutional protection, explaining that: 





52. Id. at 2561 (Blackmun, J., concurring). 
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55. Tribe, supra note 32, § 12-8, at 837. 
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352 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 


[O]jur society, like other free but civilized societies, has permitted 
restrictions upon the content of speech in a few limited areas, 
which are ‘‘of such slight social value as a step to truth that any 
benefit that may be derived from them is clearly outweighed by 
the social interest in order and morality.’ 


According to the Court in R.A.V., these nonprotected areas of speech 
may ‘‘consistently with the First Amendment be regulated because of 
their constitutionally proscribable content.’’®° Because the validity of 
college and university hate-speech regulation depends on the extent to 
which such speech enjoys the protection of the First Amendment, it is 
necessary to examine the various categories of speech that are not 
protected by the First Amendment. This examination reveals common 
characteristics within those categories that delineate the boundaries of 
free speech.* 


A. Characteristics of Nonprotected Categories of Speech 


The Court has identified three distinct categories of speech that fall 
outside the scope of First Amendment protection. These distinctions 
provide a narrowly focused means to distinguish between expression 
that the government may regulate freely and that which it may regulate 
on the basis of content only upon a showing of compelling need. These 


categories include fighting words, incitement to illegal acts, and ob- 
scenity. 


1. Fighting Words 


In the seminal case, Chaplinsky v. New Hampshire,” the Court 
singled out certain categories of speech as not representing ‘‘speech’’ 
within the meaning of the First Amendment. The Court excluded these 
categories of speech because they are ‘‘no essential part of any expo- 
sition of ideas’’ and because their ‘‘very utterance inflicts injury’’ or 
‘“‘tend[s] to incite an immediate breach of the peace.’’® In effect, 
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60. Id. at 2543 (emphasis in original). 

61. See Frederick Schauer, Speech and ‘‘Speech,’’ Obscenity and ‘‘Obscenity’’, 67 
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within the scope of the [First [A]mendment’’). 

62. 315 U.S. 568, 62 S. Ct. 766 (1942). 

63. Id. at 572, 62 S. Ct. at 768. This language provided the basis for definitional 
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neutrality doctrine was to apply. See generally, Gerald Gunther, In Search of Judicial 
Quality on a Changing Court: The Case of Justice Powell, 24 STAN. L. REv. 1001 (1972) 
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a definitional balancing approach, see Robert Bork, Neutral Principles and Some First 
Amendment Problems, 47 INp. L. J. 1 (1971); Laurent B. Frantz, The First Amendment 
in the Balance, 71 YALE L. J. 1424 (1962). For a critical analysis, see Tribe, supra note 
32, § 12-2, at 789-94; Ely, supra note 32, at 1499-1501. 
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singling out such categories solidifies the more general, but entirely 
parallel, compelling justification for government’s decision to remove 
a type of expression from the realm of unrestricted dialogue. In the 
context of academia, the responsibility of a college or university to 
ensure students an equal educational opportunity provides a compelling 
justification for hate-speech regulation.“ The detrimental effect on stu- 
dents’ academic performance and social integration which may result 
from living and working in a community which permits denigrating 
verbal harassment and assault is compelling.® 

In Chaplinsky, Walter Chaplinsky was convicted of violating a New 
Hampshire statute that provided that ‘‘[n]o person shall address any 
offensive, derisive or annoying word to any other person who is lawfully 
in any street or other public place, nor call him any offensive or 
derisive name.’’® The violation occurred on a public street when 
Chaplinsky said to a police officer, ‘‘[y]ou are a God damned racketeer 
[and] a damned Fascist and the whole government of Rochester are 
Fascists or agents of Fascists.’’®? Rejecting Chaplinsky’s claim that the 
statute unconstitutionally infringed upon his First Amendment rights, 
the Court found that his utterances were ‘‘fighting words,’’ a class of 
face-to-face epithets which tended to provoke acts of violence by the 
individuals to whom they were addressed.® According to the Court, 
such provocations were not part of human discourse, but weapons 
hurled in anger to inflict injury or invite retaliation.**° The overriding 





64. Doe v. University of Mich., 721 F. Supp. 852, 868 (E.D. Mich. 1989) (acknowl- 
edging ‘‘the University’s obligation to ensure equal educational opportunities for all of 
its students’’). 

65. Additionally, regardless of their intrinsic value, the words and ideas spoken by 
minorities and women on campus may be taken less seriously. A study conducted at 
Yale Law School revealed that ‘‘there are times when women made points, and they 
were ignored or trivialized. Five minutes later, a man would make the same point... 
and it was discussed.’’ Catherine Weiss & Louise Melling, The Legal Education of Twenty 
Women, 40 STAN. L. REv. 1299, 1336 (1988). See also Suzanne Homer & Lois Schwartz, 
Admitted But Not Accepted: Outsiders Take an Inside Look at Law School, 5 BERKELEY 
Women’s L.J. 1, 28-31, 33-34, 37-44 (1989-90) (concluding that female law students, with 
comparable entrance qualifications, attained lower grades than their male colleagues and 
had much lower self-esteem); Deborah L. Rhode, Gender, Legal Education, and the Legal 
Profession: An Empirical Study of Stanford Law Students and Graduates, 40 Stan. L. 
REv. 1209, 1239 (1988) (revealing that male law students are more likely than women to 
fully participate in class discussions); Taunya Lovell Banks, Gender Bias in the Classroom, 
38 J. LEGAL. Epuc. 137, 141-42 (1988) (observing that female students are more insecure 
than their male peers and, consequently, the rate of women’s participation decreases). 

66. Chaplinsky, 315 U.S. at 569, 62 S. Ct. at 768 (quoting Pus. L. N.H. § 378:2 
(1926) (current version at N.H. Rev. Stat. ANN. § 644:2 (1986 & Supp. 1992)). 

67. Id. 

68. Id. at 571-74, 62 S. Ct., at 769-70. 

69. Id. Of course, apart from a communicative message involved, Chaplinsky’s out- 
burst may have served 

as a personal catharsis, as a means to vent his frustration at a system he 
deemed—whether rightly or wrongly—to be oppressive[.] Is it not a mark of 





354 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 19, No. 4 


theme in Chaplinsky was the isolation of those ‘‘utterances . . . [that] 
are no essential part of any exposition of ideas, and are of such slight 
social value as a step to truth that any benefit that may be derived from 
them is clearly outweighed by the social interest in order and moral- 
ity.’’7 

In Cohen v. California.’' the Court underscored the continuing vitality 
of Chaplinsky in the context of face-to-face insults. In Cohen, the Court 
held that ‘‘the States are free to ban the simple use, without a dem- 
onstration of additional justifying circumstances, of so-called ‘fighting 
words,’ those personally abusive epithets which, when addressed to 
the ordinary citizen, are, as a matter of common knowledge, inherently 
likely to provoke violent reaction.’’”? 

Reaffirming that ‘‘fighting words’’ fall within a nonprotected category 
of speech, the Court in R.A.V. emphasized the ‘‘offensive mode’’ of 
the expression, explaining that: 


[T]he reason why fighting words are categorically excluded from 
the protection of the First Amendment is not that their content 
communicates any particular idea, but that their content embodies 
a particularly intolerable (and socially unnecessary) mode of ex- 
pression whatever idea the speaker wishes to convey.”° 


This reasoning suggests that the First Amendment protects information 
and ideas, but not all possible ways of packaging them, nor all possible 
ways of unearthing and deploying them. In this regard, the state can 
require people to obtain information ethically and express it in undis- 
turbing terms. Thus, a regulation purifies public discourse while leaving 
its ultimate content untouched. Although the R.A.V. Court’s view is 
arguably difficult to maintain because it assumes that content and form 





individuality to be able to cry out at a society viewed as crushing the individual? 
Under this analysis, so-called ‘fighting words’ represent a significant means of 
self-realization, whether or not they can be considered a means of attaining 
some elusive ‘truth.’ 

Martin H. Redish, The Value of Free Speech, 130 U. Pa. L. REv. 591, 626 (1982). 

70. Chaplinsky, 315 U.S. at 572, 62 S. Ct. at 770 (paraphrasing and citing ZECHARIAH 
CHAFEE, FREE SPEECH IN THE UNITED STATES 150 (1941)). Chafee further observed that 
“‘fwjords of this type offer little opportunity for the usual process of counter-argument. 
The harm is done as soon as they are communicated, or is liable to follow almost 
immediately in the form of retaliatory violence.’’ Id. 

71. 403 U.S. 15, 91 S. Ct. 1780 (1971). In Cohen, the Court reversed a conviction for 
disturbing the peace by ‘‘offensive conduct’’ of a man who appeared in a Los Angeles 
courthouse wearing a jacket with the words ‘‘Fuck the Draft’? emblazoned on the back. 

72. Id. at 20, 91 S. Ct. at 1785. See also UWM Post Inc. v. Board of Regents of the 
Univ. of Wis. Sys., 774 F. Supp. 1163 (E.D. Wis. 1991) (classifying fighting words, as 
defined by the Court in Chaplinsky and Cohen, as wholly outside the scope of First 
Amendment protection). 


73. R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538, 2548-49 (1992) (emphasis in 
original). 
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are somehow separable, the status of ‘‘fighting words’’ as an unpro- 
tected category of speech remains undoubted. 


2. Incitement of Illegal Acts 


The justification for designating ‘‘incitement of illegal acts’’ an of- 
fense is that such incitement ‘‘passes the bounds of argument or 
persuasion.’’’* In Feiner v. New York,”> the Court upheld a disorderly- 
conduct conviction that resulted from a soap-box orator’s refusal to 
comply with a police command that he cease speaking to a racially 
mixed crowd. The Court indicated that the orator had given ‘‘the 
impression that he was endeavoring to arouse the Negro people against 
the whites, urging that they rise up in arms and fight for equal rights.’’”6 
The Court found that some of the speaker’s audience ‘‘appeared to be 
favoring [his] arguments,’’’” threatening ‘‘a clear danger of disorder.’’”® 
Thus, the Court held that the speaker’s conviction did not abridge his 
First Amendment rights”? because he had ‘‘passe[d] the bounds of 
argument or persuasion and undertake[n] incitement to riot,’’*° which 
is not sanctioned by the principles underlying the First Amendment." 

Nearly twenty years after its ruling in Feiner, the Court imposed an 
exacting constitutional test for drawing the line between speech advo- 
cating unpopular ideas and speech that actually threatens public safety. 
Under this test, announced in Brandenburg v. Ohio,®* the government 
could prohibit the advocacy of illegal acts only ‘‘where such advocacy 
is directed to inciting or producing imminent lawless action and is 
likely to incite or produce such action.’’®*? The Court’s holdings in 
Feiner and Brandenburg, that speech which arouses violent emotion 
and carries the danger of public disorder exceeds the scope of First 
Amendment protection, remain valid. 





74. Feiner v. New York, 340 U.S. 315, 321, 71 S. Ct. 303, 306 (1951). 

75. Id. 

76. Id. at 317, 71 S. Ct. at 304. 

77. Th 

78. Id. at 319-22, 71 S. Ct. at 305-06. 

79. Id. at 321, 71 S. Ct. at 306. 

80. Id. 

81. Id. at 320-21, 71 S. Ct. at 306. 

82. 395 U.S. 444, 447, 89 S. Ct. 1827, 1829 (1969) (per curiam). 

83. Id. . 

84. See, e.g., United States v. Lee, 935 F.2d 952, 959 (8th Cir. 1991), vacated in 
part, reh’g en banc granted in part, 1991 U.S. App. LEXIS 18740 (8th Cir. 1991) (citing 
Brandenburg as ‘‘an excellent example’ of an unprotected category of expression); 
Thompson v. City of Clio, 765 F. Supp. 1066, 1072 (M.D. Ala. 1991) (citing Brandenburg 
for the position that ‘‘the state may legitimately forbid speech intended and likely to 
incite ‘imminent lawless action’’’); Waller v. Osbourne, 763 F. Supp. 1144, 1150 (M.D. 
Ga. 1991), aff'd without op., 958 F.2d 1084, reh’g en banc denied, 964 F.2d 1148 (11th 
Cir. 1992) (determining that ‘‘[t]he removal of [F]irst [A]mendment protection from [the 
expression at issue] ... is contingent on a finding that it was ‘directed to inciting or 
producing imminent lawless action and is likely to incite or produce such action,’’’ 
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3. Obscenity 


The distinguishing characteristic of obscenity, another category of 
unprotected speech, is that the speech, taken as a whole, appeals to 
the ‘‘prurient interest’’ in sex.®° In Roth v. United States,*° Roth was 
convicted under a federal statute that declared ‘‘[e]very obscene, lewd, 
lascivious, or filthy book, pamphlet, picture, paper, letter, writing, 
print, or other publication of an indecent character,’’ as well as every 
advertisement for such material, to be nonmailable matter.®’ Refuting 
Roth’s contention that the statute violated the First Amendment, the 
Court observed that: 


All ideas having even the slightest redeeming social importance— 
unorthodox ideas, controversial ideas, even ideas hateful to the 
prevailing climate of opinion—have the full protection of the 
guaranties, unless excludable because they encroach upon the 
limited area of more important interests. But implicit in the history 
of the First Amendment is the rejection of obscenity as utterly 
without redeeming social importance.®* 


The Court, therefore, held that ‘‘obscenity is not within the area of 
constitutionally protected speech or press.’’®? The Court further ob- 
served that the portrayal of sex in “‘art, literature and scientific works, 
is not itself sufficient reason to deny material the constitutional protec- 
tion of freedom of speech and press.’’®° Rather, the Court determined 
that only material the ‘‘dominant theme of [which], taken as a whole, 
appeal[ed] to prurient interest’? was unprotected.” 

The ‘‘prurient interest’? requirement is part of the Court’s current 
definition of obscenity. In Miller v. California,°? the Court converged 
on a modified three-part test for classifying material as legally obscene: 
it must ‘‘appeal to the prurient interest’’;°* it must portray specifically 





citing Brandenburg); Ferguson v. FBI, 762 F. Supp. 1082, 1091 n.13 (S.D.N.Y. 1991) 
(citing Brandenburg, stating that: 
the constitutional guarantees of free speech and free press do not permit a State 
to forbid or proscribe advocacy of the use of force or of a law violation except 
where such advocacy is directed to inciting or producing imminent lawless 
action and is likely to incite or produce such action). 

85. Prurience has been defined as the depiction of ‘‘erotic sexuality in a manner 
designed to create some form of immediate stimulation.’’ FREDERICK SCHAUER, THE LAW 
OF OBSCENITY 101-02 (1976). 

86. 354 U.S. 476, 77 S. Ct. 1304 (1957). 

87. Id. at 479 n.1, 77 S. Ct. at 1305 (quoting 18 U.S.C. § 1461 (1948) (current version 
at 18 U.S.C. § 1461 (1984 & Supp. 1991))). 

88. Id. at 484, 77 S. Ct. at 1309 (footnote omitted). 

89. Id. at 485, 77 S. Ct. at 1309. 

90. Id. at 487, 77 S. Ct. at 1310 (footnote omitted). 

91. Id. at 489, 77 S. Ct. at 1311 (footnote omitted). 

92. 413 U.S. 15, 93 S. Ct. 2607 (1973). 

93. Id. at 24, 93 S. Ct. at 2615. 
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defined sexual conduct™ in a ‘‘patently offensive way’’; and it must 
lack ‘‘serious literary, artistic, political or scientific value’’ when viewed 
as a whole.® Illustrating the import of the third prong of the Miller 
tripartite test, Justice Scalia in R.A.V. noted that ‘‘[a] shockingly hard 
core pornographic movie that contains a model sporting a political 
tattoo can be found, ‘taken as a whole [to] lac{k] serious literary, 
artistic, political or scientific value.’’’ 

The Court’s legal definition of obscenity, refined in Miller and reit- 
erated in R.A.V., emphasizes the lewdness and provocativeness of the 
work. The analysis addresses whether the work is likely to excite its 
reader or viewer in a way, or to an extent, that offends community 
sensibilities. The Court has moved from a view in which the obscene 
was unprotected in Roth because it was utterly worthless, to a conclu- 
sion in which obscenity was unprotected in Miller even if not utterly 
without worth. Thus, while the contours of this nonprotected category 
of speech vary,” the existence of the category remains undoubted.” 


B. Rationales Underlying Nonprotected Categories of Speech 


The rationales for excluding these three categories from First Amend- 
ment protection are quite similar in two central respects. Each category 
consists only of speech that threatens serious harm to some public 
interest. Specifically, the interest harmed by ‘‘fighting words’’ is socie- 
ty’s interest in the public peace.°® The same public interest is threatened 
by ‘‘incitement to illegal acts’’ if it threatens disorder.’° Obscenity 
arguably harms several public interests, including a correlation with 





94. Id. at 25, 93 S. Ct. at 2615 (citing as an example of specifically defined sexual 
conduct ‘‘ultimate sexual acts, normal or perverted, actual or simulated’’). 

95. Id. at 24, 93 S. Ct. at 2615. 

96. R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538, 2544 n.4 (1992) (quoting 
Miller v. California, 413 U.S. 15, 24, 93 S. Ct. 2607, 2615 (1973) (emphasis added)). 

97. See Memoirs v. Moss, 383 U.S. 413, 419, 86 S. Ct. 975 (1966) (requiring speech 
to be ‘‘utterly without redeeming social value’’ in order to be deemed obscene). 

98. R.A.V., 112 S. Ct. at 2545 (1992). See, e.g., New York v. Ferber, 458 U.S. 747, 
764, 102 S. Ct. 3348, 3358 (1982) (‘‘[C]hild pornography ..., like obscenity, is unpro- 
tected by the First Amendment’’); United States v. California Publishers Liquidating 
Corp., 778 F. Supp. 1377, 1382 (N.D. Tex. 1991) (‘‘This much has been settled by the 
[Supreme] Court, that obscene material is unprotected by the First Amendment”’ (citing 
Miller v. California, 413 U.S. 15, 33, 93 S. Ct. 2620 (1973)); Doe v. University of Mich., 
721 F. Supp. 852, 863 (E.D. Mich. 1989) (iterating that ‘‘[lJegally obscene speech is 
unprotected by the [F]irst [AJmendment,’’ citing Miller v. California, 413 U.S. 15, 22 
(1973)). See also MarTIN H. REDISH, FREEDOM OF EXPRESSION 68 (1984) (explaining that 
‘‘whatever difficulties the Court may face in defining obscenity, it continues to exclude 
obscenity from any constitutional protection’’). 

99. Chaplinsky, 315 U.S. 568, 573, 62 S. Ct. 766, 769 (1942). See R.A.V., 112 S. Ct. 
at 2562 n.1 (1992) (Stevens, J., concurring) (questions whether fighting words that ‘create 
a particular risk of harm (such as a race riot) would be proscribable’’). 

100. Brandenburg v. Ohio, 395 U.S. 444, 447, 89 S. Ct. 1827, 1829 (1969); Feiner v. 
New York, 340 U.S. 315, 319, 71 S. Ct. 303, 305 (1951). 
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crime and ‘‘the interest of the public in the quality of life and the total 
community environment.’’*® 

The values embraced by the First Amendment,’ as interpreted by 
the Supreme Court,’ warrant not protecting speech that poses a danger 
of some societal harm. As in Chaplinsky, hate speech on campus, given 
the audience’s preconceived prejudicial view, is not an exposition of 
ideas. Moreover, the university’s interest in eliminating discrimination 
and promoting tolerance and diversity outweighs the value of such 
expression. By tearing at the social fabric of the academic community, 
hate speech poses an even greater threat than fighting words. 

Hate speech may also have a harmful cumulative effect, similar to 
that identified by the rulings on obscenity. These holdings indicate 
that harm of sufficient magnitude’ obviates the need to establish a 
direct causal link between particular acts of speech and particular 
incidents of harm. Therefore, the cumulative negative impact of hate 
speech can justify its exclusion from First Amendment protection.’® 

Moreover, each category includes only speech that bypasses the 
rational, evaluative capacity of its hearer in some way.'® Opposing 
speech cannot effectively counteract this type of speech. Likewise, hate 
speech on campus discourages dialogue by causing victimized students 
to withdraw from academic and social interaction.” Such speech 
functions as a ‘‘preemptive strike,’’ in the same fashion as: 





101. Paris Adult Theatre I v. Slaton, 413 U.S. 49, 58, 93 S. Ct. 2628, 2635 (1973). 
The category of obscenity is defined so as to include only speech that threatens these 
interests. The ‘‘prurient interest’? requirement speaks to the first, and the ‘‘patent 
offensiveness’’ requirement speaks to the second. See generally ALEXANDER BICKEL, THE 
MORALITY OF CONSENT 73-74 (1975). 

102. These values are said to include self-fulfillment, ascertainment of truth, partici- 
pation in political decisionmaking, and achievement of social stability. Thomas I. Emer- 
son, Toward a General Theory of the First Amendment, 72 YALE L. J. 877, 878-79 (1963). 

103. For a general discussion of the Supreme Court’s interpretation of the values 
underlying the First Amendment, see Hartman, supra note 18. 

104. See Paris, 413 U.S. at 58-60, 93 S. Ct. at 2635-36. 

105. Id. at 60-64. 

106. See Chaplinsky v. New Hampshire, 315 U.S. 568, 573, 62 S. Ct. 766, 769 (1942) 
(finding speech punishable as fighting words only when it ‘‘excite[s] the addressee to a 
breach of the peace’’); Feiner v. New York, 340 U.S. 315, 317, 71 S. Ct. 303, 304 (1951) 
(characterizing speech as constituting incitement to riot when it ‘‘passes the bounds of 
argument and persuasion,’’ and seeks to ‘‘arouse’’ hearers to action againsi others); Roth 
v. United States, 354 U.S. 476, 487 n.20, 77 S. Ct. 1304, 1310 n.20 (1957) (speech only 
becomes obscene when, rather than conveying an idea, it appeals to a prurient interest, 
or instinctive, undeliberated desire, in sex). 

107. Lawrence, supra note 1, at 468 (stating that vilifying hate speech ‘‘decreases the 
total amount of speech that enters the market by coercively silencing members of those 
groups who are the targets’’); Anthony Flint, A Din on the Campus: Tufts Retreats, but 
Free-Speech Debate Continues,’’ Boston GLoBE, Oct. 8, 1989, at A25 (stating that 
“‘[t]olerating offensive expression creates the worst ‘chilling effect’ of all, because students 
on the receiving end are intimidated into silence‘‘) (quoting Harvard law professor and 
constitutional scholar, Laurence Tribe). 
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[R]eceiving a slap in the face. The injury is instantaneous. There 
is neither an opportunity for intermediary reflection on the idea 
conveyed nor an opportunity for responsive speech... . [It] is 
experienced as a blow, not a proffered idea, and once the blow is 
struck, it is unlikely that dialogue will follow.’ 


By preempting further speech, rather than inviting response, hate speech 
on campus undercuts First Amendment values. It is, therefore, less 
deserving of protection. 

By denying protection to certain categories of speech in Chaplinsky, 
Feiner, Brandenburg, Roth, and Miller, the Court has indicated that the 
claim to First Amendment protection is weakest when speech bypasses 
its listener’s capacity for rational assessment and threatens serious harm 
to the public interest. As Justice Byron White observed, concurring in 
R.A.V., ‘‘[t]his Court’s decisions have plainly stated that expression 
falling within certain limited categories so lacks the values the First 
Amendment was designed to protect that the Constitution affords no 
protection to that expression.’ Thus, in the absence of countervailing 
considerations, prohibitions on speech possessing these characteristics 
do not contravene the First Amendment. 


C. Defamation’s Definitive Role as a Lesser Protected Category of 
Expression 


As a category of lesser protected expression within the First Amend- 
ment hierarchy, the legal concept of defamation springs from an interest 
in protecting personal dignity and reputation. Given this commonality 
of interests between defamation and hate speech, the treatment of 
defamatory speech offers a promising foundation on which to assert 
the validity of hate-speech disciplinary codes. In its approach to defam- 
atory speech, First Amendment doctrine continues to reflect an under- 
standing that ‘‘words . . . by their very utterance [may] inflict injury,’’?”° 
regardless of whether they lead to other harmful acts. 

The Supreme Court now affords some measure of constitutional 
tolerance for defamatory speech.'"! For example, a public figure, in 
order to recover damages for defamation, must prove that the defendant 
acted with knowledge that the challenged statement was false or with 
reckless disregard for the statement’s truth .1’? Other plaintiffs must 





108. Lawrence, supra note 1, at 452. 

109. R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538, 2551 (1992) (White, J., 
concurring). 

110. Chaplinsky, 315 U.S. at 572, 62 S. Ct. at 769. 

111. R.A.V., 112 S. Ct. at 2543. For an excellent exposition of the law of defamation 
in American jurisprudence, see Joel D. Eaton, The American Law of Defamation Through 
Gertz v. Robert Welch, Inc. and Beyond: An Analytical Primer, 61 Va. L. REv. 1349 
(1975). 

112. See New York Times Co. v. Sullivan, 376 U.S. 254, 279-80, 84 S. Ct. 710, 725 
(1964) (public officials); Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S. Ct. 1975 
(1967) (extending N.Y. Times standard to public figures). 
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show at least negligence on the part of the defendant, which, in effect, 
protects the utterance of defamatory falsehoods in the absence of fault.’ 
The Court continues, however, to acknowledge the traditional interest 
of the states in furnishing citizens a means to protect their own dignity 
and reputation.'™* 

Defamatory speech may harm individuals by lowering their standing 
in the community or causing personal and professional associates to 
shun them. Arguably, hate speech on campus injures students in a 
similar way. Disparaging, discriminatory and stereotypical characteri- 
zations may lower a student’s self-esteem and standing in the academic 
community, as well as society as a whole. Generally, defamation law 
presumes that the diffusion of injurious effects among a large group 
prevents the damage of defamation from attaching to individual mem- 
bers.‘* The Supreme Court in Beauharnais v. Illinois,* however, 
recognized the legitimacy of a statute aimed at preventing the defa- 
mation of racial or religious groups because of the potential harm to 
individual members of those groups. Decided in 1952, Beauharnais 
upheld a state statute making it unlawful to portray racial or religious 
groups in a way that exposed their members ‘‘to contempt, derision or 
obloquy”’ or that was ‘‘productive of breach of the peace or riots.’’'?” 
The statute treated such group vilification as ‘‘criminal libel,’’ for which 
truth was not an absolute defense in the absence of ‘‘good motives.’’® 

The Court upheld the statute primarily because, under the doctrine 
existing at that time, speech that defamed individuals was altogether 
excluded from First Amendment protection.’*® Moreover, the Court was 
unwilling to deny a state legislature’s authority to determine that 
defamatory speech directed toward groups composed of ‘‘inextricably 
involved’”’ individuals'”° had equal potential for harm as speech aimed 
directly at the individuals. 

Since Beauharnais, however, the Court has extended First Amend- 
ment protection to some defamatory speech primarily to avoid silencing 
‘“‘speech that matters.’’!21 In Gertz v. Robert Welch, Inc.,'?? the Court, 
in addition to imposing requirements of negligence (in the case of 
nonpublic figures) or actual malice (in the case of public figures), 





113. Gertz v. Robert Welch, Inc., 418 U.S. 323, 341, 94 S. Ct. 2997, 3007 (1974). 

114. Id. 

115. W. PAGE KEETON, ET AL., PROSSER AND KEETON ON THE LAW OF ToRTS, § 111, at 784 
(5th ed. 1984). 

116: 343 U:S. 250, 72 S. Ct. 725 (71952). 

117. Id. at 251, 72 S. Ct. at 728 (quoting ILL. Rev. Stat. ch. 38 § 471 (1949)). 

118. See id. at 253-57, 72 S. Ct. at 729-31; KEETON ET AL., supra note 115, § 111, at 
785 & n.64. 

119. See Beauharnais, 343 U.S. at 255-57, 72 S. Ct. at 730-31. See also Eaton, supra 
note 111, at 1364. 

120. Beauharnais, 343 U.S. at 263, 72 S. Ct. at 733. 


121. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 340-41, 94 S. Ct. 2997, 3007 
(1974). 
122. Id. 
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restricted the state’s ability to presume harm in defamation cases, and 
thus reduced the threat of excessive damage awards.’? In the aftermath 
of Gertz, a few courts and commentators have urged that contemporary 
constitutional doctrine has rendered the civil-rights-based theory of 
liability for group defamation obsolete.’2* Although Gertz limits the 
state’s legitimate interest in ensuring compensation for provable injury 
from defamatory statements,’?> it does not foreclose recognition of a 
college’s or university’s legitimate interest in discouraging false and 
defamatory stereotyping of groups that have been the victims of system- 
atic discrimination. Indeed, the Court has acknowledged, in dictum, 
the role that stereotypical images play in undercutting an individual’s 
full participation in society.?6 

Moreover, the concept of group defamation holds a special usefulness 
in explaining and justifying important public policies. For example, 
the dismantling of state-sanctioned segregation in Brown v. Board of 
Education’”’ reflects the view that racism is a form of subordination 
that achieves its purposes through group defamation. In some respects 
Brown is a case about group defamation: ‘“The message of segregation 
was stigmatizing to black children. To be labeled unfit to attend school 
with white children injured the reputation of black children, thereby 
foreclosing employment opportunities and the right to be regarded as 
respected members of the body politic.’’!”* 

Perhaps more significantly, the Supreme Court in R.A.V. cited Beau- 


harnais for the proposition that the First Amendment’s guarantee of 
free speech does not protect defamatory statements.’2? The Supreme 





123. Id. at 349, 94 S. Ct. at 3012. 

124. See, e.g., Fitts v. Kolb, 779 F. Supp. 1502, 1518 n.90 (D.S.C. 1991); Sambo’s 
Restaurants, Inc. v. City of Ann Arbor, 663 F.2d 686, 694 & n.7, 695 (6th Cir. 1981); 
FRANKLYN SAUL HAIMAN, SPEECH AND LAW IN A FREE SOCIETY 91-94 (1981); Frederick 
Schauer, Codifying the First Amendment: New York v. Ferber, 1982 Sup. Cr. REv. 285, 
303 n.100. See also Anti-Defamation League of B’nai B’rith, PAC. S.W.R.O. v. FCC, 403 
F.2d 169, 174 n.5 (D.C. Cir. 1968) (Skelly Wright, J., concurring) (‘‘[F]ar from spawning 
progeny, Beauharnais has been left more and more barren by subsequent First Amendment 
decisions, to the point where it is now doubtful that the decision still represents the 
views of the Court’’), cert. denied, 394 U.S. 930 (1969); Dessayer & Burke, supra note 
14, at 568 n.15 (expressing ‘‘serious doubt’’ as to the continuing validity of Beauharnais); 
C. Epwin BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH 21 (1989) (claiming that ‘‘the 
currently dominant legal view’’ is that Beauharnais ‘‘is no longer good law’’). But see 
Kenneth Lasson, Racial Defamation and Free Speech, 17 CoLum. Hum. Rts. L. REv. 11, 
34 (1985) (opining that ‘‘[t]hose who question the vitality of Beauharnais appear to be 
analyzing the case with a single-minded tunnelvision; in short, reports of its death have 
been ‘greatly exaggerated’’’) (footnotes omitted). 

125. See Gertz, 418 U.S. at 349, 94 S. Ct. at 3012. 

126. See Roberts v. United States Jaycees, 468 U.S. 609, 6619-20, 104 S. Ct. 3244, 
3250-51 (1984) (dictum). 

127. 347 U.S. 483, 74 S. Ct. 686 (1954). 

128. Lawrence, supra note 1, at 463. 

129. R.A.V. v. City of St. Paul, Minn., 112 S. Ct. 2538, 2543 (1992). In fact, the 
Supreme Court has consistently relied on Beauharnais to support this point of law. See, 
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Court has also used Beauharnais to illustrate the unprotected nature of 
defamation when, ‘‘within the confines of the given classification, the 
evil to be restricted so overwhelmingly outweighs the expressive inter- 
ests, if any, at stake.’’°° This element of Beauharnais suggests a 
codifying approach toward content regulation. The Court in Beauhar- 
nais expressly addressed this point: 


There are certain well-defined and narrowly limited classes of 
speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the 
lewd and obscene, the profane, the libelous, and the insulting or 
‘fighting’ words ....It has been well observed that such utter- 
ances are no essential part of any exposition of ideas, and are of 
such slight social value as a step to truth that any benefit that 
may be derived from them is clearly outweighed by the social 
interest in order and morality. 


In sum, the individual rights protected by laws that proscribe defa- 
mation closely parallel the civil-rights interests promoted by hate-speech 
disciplinary codes on college and university campuses. Hence, the 
doctrinal values which exclude defamatory speech from First Amend- 
ment protection provide equal support for regulation of hate speech. 


Ill. HATE SPEECH IN THE First AMENDMENT BALANCE 


In conventional First Amendment analysis, the Supreme Court gen- 
erally engages in definitional balancing of governmental interests against 
the value of the particular form of expression in order to determine the 
extent to which the First Amendment protects that expression.'*? The 
Court is unlikely to allow any abridgement of highly valued speech, 
such as social protest and criticism of government, unless the expression 
would cause serious harm that could not be prevented or remedied by 
allowing some sort of countervailing speech.'** Alternatively, some 





e.g., Texas v. Johnson, 491 U.S. 397 409, 109 S. Ct. 2533, 2541-42 (1989), superseded 
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son, 947 F.2d 666, 676 (3d Cir. 1991), cert. denied, 112 S. Ct. 2274 (1992); Doe v. 
University of Mich., 721 F. Supp. 852, 863 (E.D. Mich. 1989). 
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1614, 1620 (1977) (noting that, as long as discussion has the power to ‘‘avert the evil 
by ... education,’’ the remedy for that evil is more speech) (quoting Whitney v. 
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kinds of expression, like hate speech on campus, may carry so little 
First Amendment value that the Court will not subject to exacting 
scrutiny the government’s determination of harm. Applying this ana- 
lytical framework to college or university regulation of hate speech 
requires an examination of the status of hate speech in the hierarchy 
of First Amendment values. 

Hate speech does not merit full constitutional protection because it 
disserves the values underlying the First Amendment. These values 
include preparing citizens to make the decisions required of a self- 
governing society,’** advancing the universal search for truth,'** and 
promoting self-expression in order to foster personal development.'*® 
The first two goals reflect the ‘‘marketplace of ideas’’**”? concept that 
the truth can best be determined through a rational, deliberative ‘‘free 
trade in ideas.’’!* The following sections consider whether hate speech 
on campus promotes the values of truth and self-government, whether 
hate speech contributes to robust debate in the marketplace of ideas, 
and whether hate speech merits protection as a form of self-expression. 


A. Hate-speech’s Contribution to the Marketplace of Ideas 


The Supreme Court considers fighting words, obscenity, and defa- 
mation unworthy of full First Amendment protection because they are 
not an essential part of any exposition of ideas and are ‘‘of such slight 
social value as a step to truth that any benefit . .. derived from them 
is clearly outweighed by the social interest in order and morality.’’**° 
For instance, the Court has held that defamatory speech does not 
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advance the exchange of ideas because it consists of false statements.*° 
The interest in protecting an individual’s dignity and reputation out- 
weighs any residual value such speech may contain. Hate speech on 
campus likewise presents false and degrading images of students. Thus, 
hate speech is as harmful as, and no more valuable than, ordinary 
defamatory falsehoods. 

Moreover, the intention underlying hate speech is not to state fact, 
but to advance prejudiced opinions.’*! Of course, as the expression of 
an idea or opinion, hate speech cannot be prohibited on the basis of 
its truthfulness or falsity.’*2 Correction of false opinion depends ‘‘not 
on the conscience of judges and juries but on the competition of other 
ideas.’’*48 

Critics of campus hate-speech regulations argue that victimized stu- 
dents are free to compete in the marketplace of ideas with their own 
views.'** The argument over whether hate speech on campus should 
be viewed as a statement of fact or an opinion, however, assumes that 
it communicates ‘‘ideas.’’ The Supreme Court does not assume that all 
forms of expression communicate ideas. For instance, the Court denies 
obscene expression First Amendment protection largely because ob- 
scenity appeals to a prurient, rather than intellectual or deliberative, 
interest in sexual matters.‘** Obscenity adds so little to intellectual 
discourse that competing interests such as the quality of life and public 
safety outweigh any residual value it may have.'*° 

Similarly, hate speech on campus contributes nothing to the market- 
place of ideas because prejudiced audiences accept it as truth without 
conscious or rational deliberation.’*” Perpetrators of hate speech vilify 
precisely those racial, ethnic, and religious groups against whom their 
audience has a predisposition toward prejudice.*** In this respect, the 
vilifying speaker rarely tells listeners anything new; the speaker merely 
reinforces and exacerbates their prejudices.’ Indeed, any form of 
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expression that influences its audience by means that bypass the process 
of conscious deliberation and choice lacks even residual value. This 
type of expression cannot further two of the important goals of the 
First Amendment, promoting self-government and fostering the search 
for truth.*5° 

In order to protect speech that may contribute to the marketplace of 
ideas, the legal concept of hate speech should exclude expression that 
is based in fact and promotes intelligent political discourse.’*' A college 
or university policy that prohibits speech of this type ignores the basic 
interests underlying the First Amendment protections. Moreover, such 
a policy could be construed as a means for suppressing disfavored 
remarks.'*? By contrast, a definition of hate speech that excludes utter- 
ances of socially redeeming worth would protect valued expression, 
yet still permit narrowly drawn bans on hateful expression that serves 
only to degrade individuals. Indeed, a college or university definition 
of hate speech that reflects its defamatory content and nonrational 
appeal would pose less of a threat to potentially valuable forms of 
speech than existing hate-speech disciplinary codes. 

The facts in Beauharnais aptly illustrate this point. There, the defen- 
dant was fined for distributing a racially derogatory leaflet that con- 
tained a petition to the mayor and city council of Chicago. Regardless 
of the hateful nature of the petition, it was part of an effort by 
Beauharnais and his followers to communicate with their elected rep- 
resentatives on an issue of public concern. Thus, colleges and univer- 
sities could restrict hate speech on campus, unless such speech took a 
form that appealed in some degree to the intellect of its recipients.'** 
With this qualification, campus hate-speech restrictions would not 
undermine the values implicit in the marketplace of ideas. A discipli- 
nary code of this type would not prohibit voicing, for example, the 
idea that minorities and women are unequal or inferior, but would only 
restrict'the means of expression. 


B. Hate Speech as a Form of Self-Expression 


Self-expression is simply a means of achieving the fundamental values 
of individual dignity and choice.’ Critics of college or university 
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regulation of hate speech may argue that a speaker has the right to 
express a vilifying view of the world and that the listener has the right 
to receive that viewpoint without interference from the academic insti- 
tution. The self-expression argument, however, cuts both ways.'*> Hate 
speech on campus denies a student the right to individual dignity and 
choice. Hate speech denies its victims’ dignity and rationalizes their 
lesser-class status. 

Hate speech creates a false image of groups that individual members 
may not be able to overcome. Additionally, the community discounts 
the rebuttal of defamatory messages by groups that have not acquired 
equal status. Victims of hate speech, therefore, have no effective means 
of breaking the cycle of stereotyping and discrimination.*** Some view 
uninhibited free speech as a means of ensuring orderly social change.’*” 
But a college or university’s nonintervention in the cycle of stereotyping 
in the name of free speech serves only to enforce the status quo and 
effectively disenfranchises traditionally oppressed groups in our soci- 
ety.’** Thus, ironically, victimized students may view the First Amend- 
ment as an obstacle to social change that would ensure those students 
their self-expression and individual dignity .'®° 





the ‘‘constitutional right of free expression’’ as: 
[P]utting the decision as to what views shall be voiced largely into the hands 
of each of us, in the hope that use of such freedom will ultimately produce a 
more capable citizenry and more perfect polity and in the belief that no other 
approach would comport with the premise of individual dignity and choice 
upon which our political system rests. 
Id. at 24, 91 S. Ct. at 1787 (emphasis added). See also Emerson, supra note 102, at 879- 
81 (urging that freedom of expression is necessary to the realization of individual character 
and human potential). 

155. Cf. Schauer, supra note 124, at 312 (arguing that the self-realization rationale can 
lead to either of two opposing conclusions, depending on whose self-realization is 
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AND DISCRIMINATION 157 (5th ed. 1985). 

157. See Whitney v. California, 274 U.S. 357, 377, 47 S. Ct. 641, 649 (1927). See also 
Thomas I. Emerson, First Amendment Doctrine and the Burger Court, 68 CAL. L. REV. 
422, 428 (1980) (observing that the function of freedom of expression in promoting 
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that will facilitate social change—change that will necessarily involve significant depri- 
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(footnote omitted). 

158. See Matsuda, supra note 1, at 2321, 2338. But see Dessayer & Burke, supra note 
14, at 566 (arguing that university intervention via hate speech disciplinary codes 
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159. See Matsuda, supra note 1, at 2337-38 (stating that ‘‘[aJs much as one may try 
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Assertions of a fundamental right to self-expression do not resolve 
the apparent conflict between the vilifying speaker’s free-speech claims 
and victimized students’ equal-rights claims. Both self-expression and 
the quest for equality involve protection of individual dignity and 
societal civility. As previously discussed, the Supreme Court has ex- 
plicitly excluded from Constitutional protection categories of expression 
whose protection would be inconsistent with the values underlying the 
First Amendment.’® Thus, the Constitution does not support denying 
dignity to each of us and civility to all of us as a free, democratic 
society by elevating a vilifying speaker’s First Amendment incantations 
over victimized individuals’ equal rights claims. 


ITV. HARM CAUSED BY HATE SPEECH ON CAMPUS 


_ Reflection on the purposes of the marketplace of ideas and on the 
need for self-expression suggests that hate speech directed toward 
students on college or university campuses does not deserve full First 
Amendment protection. Courts should not, therefore, require conclusive 
proof of the harm of hate speech in order to uphold its regulation. 
Courts should respect any reasonable college or university determina- 
tion that hate speech threatens students’ dignity, reputation and equality 
in the academic community. Because this hateful, vilifying expression 
lacks significant First Amendment value, courts need only require that 
a college or university demonstrate reasonable correlation between that 
expression and the occurrence of harm to justify that determination. 
In Beauharnais v. Illinois,’*' for example, the Supreme Court did not 
insist on conclusive evidence of harm as a predicate to liability for the 
defamation of racial or religious groups. The majority found it beyond 
the competence of courts ‘‘to confirm or deny claims of social scientists 
as to the dependence of the individual on the position of his racial or 
religious group in the community,’’’® but it refused to deny state 
legislatures the right to choose among such claims. The absence of 
conclusive empirical data linking group defamation with group dis- 
crimination did not disturb the Court because, at the time of Beauhar- 
nais, defamatory statements were considered to have no First Amendment 
value.*®* The Court has since accorded First Amendment protection to 
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some forms of defamation and has sharply constricted the common 
law’s presumption of harm in individual-defamation cases.’ This lim- 
itation on the presumption of harm in defamation cases, however, need 
not extend to civil-rights-based defamatory hate-speech regulations on 
campus. 

The evidence of harm resulting from hate speech on campus resem- 
bles that on which state and local legislatures have relied in passing 
laws that the Supreme Court has approved in key decisions addressing 
devalued speech.’® In Beauharnais, the Supreme Court considered the 
‘“‘claims of social scientists’’ regarding the harmful effect of group 
defamation on individual group members adequate to support a group- 
defamation statute.**° Similarly, in Paris Adult Theatre I v. Slaton,'* 
the Court noted that the state legislature could rationally have based 
the challenged obscenity law on behavioral-science studies and expert 
opinions which indicated a correlation between exposure to obscene 
materials and antisocial behavior.’ By finding these factual bases 
sufficient, the Court has indicated the importance of the First Amend- 
ment value accorded hate speech to the validity of any hate-speech 
disciplinary code on campus. If the Court determined that hateful, 
vilifying expression resembles fighting words, obscenity, or defamation 
more than it resembles fully protected speech, the Court would probably 
find that a reasonable college or university determination of harm 


justified even an absolute prohibition of hateful expression on campus. 

Indeed, several studies confirm the widespread presence of minority, 
religious, and gender stereotypes and the concomitant stigmatizing 
effect on individual members of group stereotypes.*® These studies 
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emphasize the important role of defamatory stereotypes in maintaining 
prejudicial attitudes that lead to racial, cultural and social discrimina- 
tion.’”° Defamation directed at a group may defame no less than if 
directed at an individual.’”: It is precisely because defamation can 
sweep with a broad brush that it is more difficult to avoid; there are 
some groups from which an individual cannot disengage.’ As the 
Court stated in Beauharnais: 


A man’s job and his educational opportunities and the dignity 
accorded him may depend as much on the reputation of the racial 
and religious group to which he willy-nilly belongs, as on his 
own merits. This being so, we are precluded from saying that 
speech concededly punishable when immediately directed at in- 
dividuals cannot be outlawed if directed at groups with whose 
position and esteem in society the affiliated individual may be 
inextricably involved.‘7 


Certainly, students cannot withdraw from their race or sex as they can 
from voluntary groups like political parties or campus social organi- 
zations. Consequently, it is far more difficult to avoid the injurious 
effect of hate speech directed toward minorities or women. 

Even disputed empirical evidence of harm should not undercut a 
college’s or university’s authority to choose which set of conclusions 
to adopt, so long as some arguable correlation links the expression and 
harm. The causal link between an injury and a specific publication that 
helped sustain or create a climate of prejudice in which injuries arise 
may not be obvious. Indeed, many of the harms that result from 
defamation may not manifest themselves until sometime after the pub- 
lication.’”* Although causation may be impossible to chart empirically, 
reasonable persons perceive the correlation. 

Moreover, society, as well as a college or university, has an interest 
in eradicating discrimination and preventing harm to the education of 
minorities and women. In Healy v. James,'”> the Court expressly ac- 
knowledged the university’s interest ‘‘in an environment free from 
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disruptive interference with the education process.’’'”° No one can deny 
that a disruption of an equal learning environment occurs when, for 
example, black students hear that they ‘‘don’t belong in classrooms, 
they belong hanging from trees,’’ when an Asian student is told, ‘‘[d]ie, 
Chink. Hostile Americans want your yellow hide,’’ or when female 
students are described as ‘‘fat housewives.’’!””? Such demeaning expres- 
sions injure self-image, undermine self-confidence, and alienate the 
victimized student from the college or university.’” Hate speech hinders 
learning and participation in and out of class. It also may frustrate a 
college’s or university’s efforts to attract minority and female faculty 
members and students. 

From the standpoint of protecting students from psychological as- 
saults or material injuries, the problems of proving harm and justifying 
restrictions are no more difficult with regard to campus hate-speech 
disciplinary codes than in many o‘' 2r areas of law. Society has routinely 
accepted punishment for behavior not nearly as malevolent as hate 
speech directed at students on college or university campuses. Thus, a 
sufficient correlation exists between hate speech and harm to students 
to sustain college or university restrictions directed at hate speech 
occurring on campus. 

The harm to an individual student’s dignity and equality are no less 
difficult to prove conclusively than are, for example, defamation’s harm 
to individual reputation, or obscenity’s harm to the public safety or the 
overall quality of life. In resolving the difficult questions of the harm 
allegedly caused by such less-favored forms of expression, the Supreme 
Court has deferred to the factfinding ability of legislatures. If the Court 
recognizes a similarly meager First Amendment value in hate speech 
on campus, it should grant the same deference to reasonable college or 
university determinations of the harm of hate speech. The evidence 
presented thus far in support of hate-speech regulations demonstrates 
at least an arguable correlation between hateful expression and harm 
to minorities and women. This justifies regulations directed at hate 
speech on campus. Prohibitions of hateful political expression rest on 
a weaker empirical basis. Even if reviewed under a rational basis test, 
the lack of an empirical foundation for prohibiting this type of speech 
could jeopardize any college or university determination that such 
utterances are harmful. 
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abnormal for stigmatized individuals to feel ambivalent about their self-worth and identity. 
This ambivalence arises from the stigmatized individual’s awareness that others perceive 
him or her as falling short of societal standards, standards which the individual has 
adopted.’’) (footnote omitted). 
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CONCLUSION 


The Court’s decision in R.A.V. does not resolve the conflict between 
proponents of hate-speech regulation on campus and those who deem 
bans on hateful expression inconsistent with the First Amendment. The 
law should not sacrifice the First Amendment rights of either vilifying 
speakers or their listeners unless the exercise of those rights infringes 
on the rights of others. At issue is the value-neutral question of whether 
sufficient evidence of harm exists. Unfortunately, First Amendment 
doctrine is not that simplistic. As revealed by this Article, the amount 
of evidence required depends on whether protected or nonprotected 
expression is at stake, and the level of protection, in turn, depends on 
whether the Supreme Court believes a particular form of expression 
serves the values underlying the First Amendment. Reflection on the 
purposes of the marketplace of ideas and the need for self-expression 
suggests that hateful, vilifying expression on campus, serving only to 
degrade other students, does not deserve full First Amendment protec- 
tion. If this is so, the proof of harm need not be conclusive; rather, 
courts should respect any reasonable college or university determination 
that hate speech on campus threatens the social equality and dignity 
of any student. 








COMMENTARY 


FRANKLIN V. GWINNETT COUNTY PUBLIC 
SCHOOLS AND ITS IMPACT ON TITLE IX 
ENFORCEMENT 


ELLEN J. VARGYAS* 


INTRODUCTION 


With its decision in Franklin v. Gwinnett County Public Schools,’ 
the Supreme Court dramatically changed the enforcement of anti-dis- 
crimination laws in education. In Franklin, the Court unanimously 
allowed monetary damages for intentional violations of Title IX of the 
Education Amendments of 1972,? the principal federal law prohibiting 
sex discrimination in education. In so holding, the Court provided an 
important new tool to eradicate the pernicious and stubborn problem 
of sex discrimination from our nation’s schools. For the first time, 
victims of sex discrimination in education will be compensated for 
their losses. At the same time, the Court has provided the powerful 
deterrent of monetary liability to encourage educational institutions to 
address sex discrimination more effectively.* 

Over the short term, Franklin will likely produce litigation that 
reflects the pent-up anger toward many entrenched discriminatory prac- 





* Ms. Vargyas is Senior Counsel with the National Women’s Law Center in Wash- 
ington, D.C. She received her B.A. from Williams College in 1971, and her J.D. from 
the University of Pennsylvania Law School in 1974. 

1. 112 S. Ct. 1028 (1992). 

2. 20 U.S.C. §§ 1681-1687 (1988), as amended by Civil Rights Restoration Act of 
1987, Pub. L. No. 100-259, 102 Stat. 28 (codified as amended at 20 U.S.C. § 1687 (1988)). 

3. Because the four federal civil rights laws linked to federal funding are modeled 
upon each other and are interpreted consistently, Franklin almost certainly stands for 
the proposition that damages are also available under Title VI of the Civil Rights Act of 
1964, 42 U.S.C. § 2000d (1988), which prohibits discrimination on the basis of race and 
national origin; section 504 of the rehabilitation Act, 29 U.S.C. § 794 (1988), which 
prohibits discrimination on the basis of handicap; and the Age Discrimination Act, 42 
U.S.C. § 6101 (1988 & Supp. III 1991), for age-based discrimination. Two courts have 
already relied on Franklin to find a damages remedy under section 504. See Doe v. 
District of Columbia, 796 F. Supp. 559, 571 (D.D.C. 1992); Tanberg v. Weld County 
Sheriff, 787 F. Supp. 970, 973 (D. Colo. 1992). This commentary will focus on the 
implications of Franklin for sex discrimination although, to be sure, this is only part of 
the story. 
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tices in education which have remained unaddressed due to inadequate 
remedies in private litigation and ineffectual governmental enforcement. 
This litigation will be particularly evident in the areas of sexual ha- 
rassment, the allocation of opportunities and resources to women in 
competitive athletics programs, the treatment of pregnant and parenting 
students, and the employment of women in education.* Over the long- 
term, however, the incentives and deterrents encompassed in Franklin 
promise a significant change in the treatment of women in education 
without the necessity of resorting to the adversarial process. This 
commentary will first review Franklin, and then examine its implica- 
tions for Title IX enforcement. 


I. Franklin 


Franklin v. Gwinnett County Public Schools arose from the sexual 
harassment of a female high school student by her teacher. Ms. Franklin 
alleged that the teacher: 


engaged her in sexually-oriented conversations . . . forcibly kissed 
her on the mouth in the school parking lot . . . telephoned her at 
home and asked if she would meet him socially ... and... on 
three occasions . . . interrupted a class, requested that the teacher 
excuse [her] and took her to a private office where he subjected 
her to coercive intercourse.° 


Although school authorities were aware of the harassment, they took 
no action. Instead, when Ms. Franklin complained, school authorities 
tried to persuade her not to pursue her claim. Ultimately, the school 
permitted the teacher to resign and promised that no action would be 
taken against him.® 

Ms. Franklin filed an action for monetary damages. The district court 
dismissed the complaint without deciding Ms. Franklin’s claims on the 
merits, finding that Title IX does not authorize damages. The Court of 
Appeals for the Eleventh Circuit affirmed.” The Supreme Court reversed, 
holding that Title IX does, indeed, incorporate a monetary remedy for 
intentional violations of its prohibition against sex discrimination. 





4. Employment discrimination constitutes a violation of Title IX. North Haven Bd. 
of Educ. v. Bell, 456 U.S. 512, 102 S. Ct. 1912 (1982). 

5. Franklin, 112 S. Ct. at 1031. Because the case reached the Supreme Court in the 
procedural posture of a Motion to Dismiss, the factual allegations had not been adjudi- 
cated. As of the writing of this commentary, the case still has not been tried. 

6. Id. 

7. Franklin v. Gwinnett County Pub. Sch., 911 F.2d 617 (11th Cir. 1990), cert. 
granted, 111 S. Ct. 2795 (1991), rev’d, 112 S. Ct. 1028 (1992). This decision conflicted 
with a decision subsequently decided by the Court of Appeals for the Third Circuit, 
Pfeiffer v. Marion Ctr. Area Sch. Dist., 917 F.2d 779 (3d Cir. 1990), which held that a 
damages remedy was available under Title IX. 





1993] FRANKLIN v. GWINNETT 375 
Moreover, the Court held that Title IX prohibits sexual harassment. 


A. Monetary Damages 


The Supreme Court based its holding in Franklin on ‘‘the general 
rule that ... absent clear direction to the contrary by Congress, the 
federal courts have the power to award any appropriate relief in a 
cognizable cause of action brought pursuant to a federal statute.’’® The 
Court described this rule as having ‘‘deep roots in our jurisprudence.’’® 
Although Title IX does not contain an express right of action, the Court 
had determined in Cannon v. University of Chicago’ that Title IX does 
contain an implied private right of action. Title IX’s text and legislative 
history did not limit the remedies which may accompany this right of 
action. In the absence of a statutory restriction on available remedies, 
the Franklin Court declined to impose a limit judicially.™ 

While the Court’s analysis in Franklin did not require express evi- 
dence of congressional support to find a damages remedy under Title 
IX, two congressional enactments subsequent to Cannon buttressed its 
conclusion. These enactments demonstrated that Congress intended to 
provide the full range of remedies to victims of Title IX discrimination. 
First, the Civil Rights Remedies Equalization Amendment of 19867 
reversed the Supreme Court’s decision in Atascadero State Hospital v. 
Scanlon* that a damages remedy was not available against a state 
defendant under section 504. The Amendment expressly abrogated the 
states’ Eleventh Amendment immunity for actions under Title IX, Title 
VI, section 504, the Age Discrimination Act and similar statutes. It 





8. Franklin, 112 S. Ct. at 1035. 

9. Id. at 1033. The Court traced this principle as far back as Marbury v. Madison, 
5 U.S. (1 Cranch.) 137, 163 (1803) and Ashby v. White, 1 Salk. 19, 21, 87 Eng. Rep. 
808, 816 (Q.B. 1702) and, more recently, Bell v. Hood, 327 U.S. 678, 66 S. Ct. 773 
(1946), J.I. Case Co. v. Borak, 377 U.S. 426, 84 S. Ct. 1555 (1964), Sullivan v. Little 
Hunting Park, Inc., 396 U.S. 229, 90 S. Ct. 400 (1969) and Carey v. Piphus, 435 U.S. 
247, 98 S. Ct. 1042 (1978). 

10. 441 U.S. 677, 99 S. Ct. 1946 (1979). Although the United States had suggested 
in Franklin that the Court might want to reconsider Cannon, the Court refused the 
invitation, observing that ‘‘[w]e have no occasion here to reconsider that decision.”’ 
Franklin, 112 S. Ct. at 1032. 

11. The respondents and the United States had argued that Title IX’s silence on 
remedies mandated the contrary result under the theory that the availability of a damages 
remedy must be based on an affirmative statutory directive to that effect. The Court’s 
response underscored that it will not step in to limit remedies where Congress has 
declined to: ‘‘Respondents and the United States fundamentally misunderstand the nature 
of the inquiry, therefore, by needlessly dedicating large portions of their briefs to 
discussions of how the text and legislative intent behind Title IX are ‘silent’ on the issue 
of available remedies. Since the Court in Cannon concluded that this statute supported 
no express right of action, it is hardly surprising that Congress also said nothing about 
the applicable remedies for an implied right of action.’’ Id. at 1035. 

12. 42 U.S.C. § 2000d-7 (1988). 

13. 473 U.S. 234, 105 S. Ct. 3142 (1985). 
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provided that: ‘‘remedies (including remedies both at law and in equity) 
are available for such a violation [by a state defendant] to the same 
extent as such remedies are available for such a violation in the suit 
against any public or private entity other than a State.’’'* The Remedies 
Equalization Amendment expressly contemplates the availability of 
damages through its reference to remedies at law. Further, the enact- 
ment makes no sense unless Congress understood that a damages 
remedy was available. Without a damages remedy, Congress did not 
need an Eleventh Amendment waiver. Indeed, this is how the Supreme 
Court interpreted the Amendment. Second, Congress underscored its 
expansive view of Title IX two years later, with the 1988 enactment of 
the Civil Rights Restoration Act. 

Acknowledging the practical problems facing many student plaintiffs, 
the Court specifically rejected the argument that Title IX remedies 
should be limited to prospective relief and backpay.'® Not only would 
this result turn on its head the axiom that remedies at equity should 
only be invoked if remedies at law are inadequate, such a holding 
would have provided Ms. Franklin with no relief. Because Ms. Franklin 
had graduated from school by the time of the decision, a prospective 
injunction was useless and backpay does not apply to students.’” With- 
out damages, Ms. Franklin would have no remedy for her grievous 
injury. 

Three justices filed a concurring opinion in which they suggested a 
broader role for the courts in limiting remedies in the face of statutory 
silence.'® They also noted that the Court has ‘‘abandoned the expansive 
rights-creating approach exemplified by Cannon.’’*® Based on their 
analysis of the Civil Rights Equalization Amendment, however, they 
agreed with the majority that Cannon itself should not be revisited. 
The Amendment also led them to conclude that Congress intended a 
damages remedy in this case. As Justice Scalia wrote, ‘‘[I]t is too late 
in the day to address whether a judicially implied exclusion of damages 
under Title IX would be appropriate .... The Civil Rights Remedies 
Equalization Amendment of 1986 ... must be read .. . not only ‘as a 
validation of Cannon’s holding,’ ... but also as an implicit acknowl- 
edgement that damages are available.’’?° 

Accordingly, a unanimous Court reaffirmed Cannon and firmly es- 
tablished that monetary damages are available for intentional violations 





14. 42 U.S.C. § 2000d-7(a)(2) (1988). 

15. Id. § 2000d-4(a). 

16. The government and the respondents had acknowledged that backpay was a 
permissible remedy under Title IX based on Consolidated Rail Corp. v. Darrone, 465 
U.S. 624, 104 S. Ct. 1248 (1984), although they never explained the applicability of a 
back pay remedy to a student such as Ms. Franklin. 

17. Franklin, 112 S. Ct. at 1038. 

18. Id. at 1038-39 (Scalia, J., concurring). 

19. Id. at 1039 (Scalia, J., concurring). 

20. Id. (footnote omitted). 
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of Title IX. Although Franklin presented only the question of compen- 
satory damages, the Court’s analysis strongly suggests that punitive 
damages are also available. 


B. Sexual Harassment 


Franklin not only allowed money damages under Title IX, but also 
established that sexual harassment in education is prohibited sex dis- 
crimination. In addition, the Court held that the principles which have 
developed regarding sexual harassment under Title VII?: apply equally 
to Title IX. The Court addressed the issue in the course of rejecting 
the argument that damages should not be available because Title IX 
was enacted pursuant to Congress’ Spending Clause power. The Court 
rejected the Eleventh Circuit’s argument, based on Pennhurst State 
School and Hospital v. Halderman,”* that monetary relief should not 
be available under such statutes if the fund recipient ‘‘lacks notice that 
it will be liable for a monetary award.’’?* Prior to Franklin, federal- 
fund recipients had no express notice that they might be liable for 
monetary damages under Title IX. 

The Court responded that, even assuming Title IX was a Spending 
Clause statute,* there was no bar to the recovery of monetary damages 
for intentional violations. The Court explained, ‘‘Congress surely did 
not intend for federal monies to be expended to support the intentional 
actions it sought by statute to proscribe.’’?*> The Court proceeded to 
hold that sexual harassment was precisely such a violation of Title IX: 


[U]nquestionably, Title IX placed on the Gwinnett County Schools 
the duty not to discriminate on the basis of sex, and ‘‘when a 
supervisor sexually harasses a subordinate because of the subor- 
dinate’s sex, that supervisor ‘discriminate[s]’ on the basis of sex.”’ 
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986). We 
believe the same rule should apply when a teacher sexually ha- 
rasses and abuses a student.”® 


This holding eliminates any question about the nature of Title IX’s 
prohibition of sexual harassment. While the few courts that addressed 





21. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1988 and Supp. III 
1991). 

22. 451.U.S. 1, 101 S: Ct. 2532 (1968). 

23. Franklin, 112 S. Ct. at 1037. 

24. Interestingly, the Court declined to decide whether Title IX is, indeed, a Spending 
Clause enactment or whether it is based on Congress’ powers under section 5 of the 
Fourteenth Amendment. Id. at 1038, n.8. Leaving open the possibility that it is based 
on the Fourteenth Amendment reinforces the view that Title IX should be broadly 
construed across-the-board to achieve that amendment’s guarantee of equality of law. 

25. Id. at 1037. 

26. Id. 
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this issue before Franklin held that Title IX bars sexual harassment, 
they had differed on the extent of the prohibition.?” Moreover, although 
the Office for Civil Rights of the Department of Education, which is 
charged with the administrative enforcement of Title IX, has issued 
informal statements that sexual harassment violates Title IX,”* it has 
never promulgated a formal policy or guidance on the subject. 

The Court’s express reliance on Meritor for the definition of sexual 
harassment in education resolves these ambiguities. Meritor is the 
landmark case which established that sexual harassment is prohibited 
employment discrimination. Moreover, it established that two kinds of 
sexual harassment violate the law. The first, ‘‘quid pro quo’’ harass- 
ment, involves the conditioning of benefits on sexual favors. The 
second, ‘‘hostile environment’’ harassment, applies to behavior that 
alters the conditions of the victim’s employment—or education—and 
creates an abusive environment.?? 

There are differences between the educational and employment con- 
texts which will have to be addressed in the development of the law 
regarding sexual harassment in education. These include, for example, 
the extent of an educational institution’s liability for the actions of its 
employees and students.*° The bottom line, however, is clear: sexual 
harassment in education, including both ‘‘quid pro quo’’ and ‘“‘hostile 
environment,’’ violates Title IX and entitles plaintiffs to monetary 
damages. 


II. FRANKLIN’S IMPLICATIONS For TITLE IX ENFORCEMENT 


A. The Scope of Title IX 


Because Franklin applies not only to sexual harassment but also to 
all intentional violations of Title IX, it will have a substantial impact 





27. Compare, e.g., Lipsett v. University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) 
(Title IX’s prohibition coextensive with Title VII); Moire v. Temple Univ. Sch. of 
Medicine, 613 F. Supp. 1360 (E.D. Pa. 1985), aff'd mem., 800 F.2d 1136 (3d Cir. 
1986)(same); with Bougher v. University of Pittsburgh, 882 F.2d 74 (3d Cir. 1989) (leaves 
open whether Title IX prohibits only ‘‘quid pro quo’’ harassment or also extends to 
prohibit hostile environment harassment). 

28. See OFFICE FoR Civit RicHts, U.S. Dep’t oF Epuc., SEXUAL HARASSMENT: It’s Not 
ACADEMIC. 

29. These standards are reflected in the Equal Employment Opportunity Commission’s 
Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.11(a) (1992), which states: 
Unwelcome sexual advances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature constitute sexual harassment when (1) 
submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment, (2) submission to or rejection of such 
conduct by an individual is used as the basis for employment decisions affecting 
such individual, or (3) such conduct has the purpose or effect of unreasonably 
interfering with an individual’s work performance or creating an intimidating, 

hostile, or offensive working environment. 

30. See id. § 1604.11(d) (employer liability for co-worker harassment). 
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on the resolution of many claims of sex discrimination in education. 
Title IX’s scope is broad, prohibiting sex discrimination in any edu- 
cational program or activity receiving federal-financial assistance. Fol- 
lowing the passage of the Civil Rights Restoration Act in 1988, Title 
IX applies to all educational programs and activities conducted by 
federal-fund recipients regardless of whether the federal funds support 
the particular program or activity at issue.*t Accordingly, Title IX’s 
prohibitions apply institution wide to the great majority of educational 
institutions across the country. 

In addition to sexual harassment, Title IX specifically prohibits dis- 
crimination in financial aid,*? testing,** employment,** the provision of 
housing,** health benefits,** curricular and extracurricular offerings,*’ 
and athletic opportunities.** It also prohibits discrimination on the basis 
of pregnancy and bars policies and practices regarding parental, family 
or marital status that treat students differently on the basis of sex.% 

Title IX’s only significant exception is for the admissions practices 
of elementary and secondary schools, private undergraduate institu- 
tions, and public institutions of undergraduate education that have 
traditionally and continually from their establishment had a policy of 
admitting only students of one sex.*° It does apply, however, to the 
overall admissions practices of all other educational institutions. Even 
where an institution’s admissions practices may not be covered, Title 
IX covers the institution with regard to all other programs or activities, 
including access to those programs and activities. 

The damages remedy announced in Franklin is available only for 
intentional violations of Title IX and does not apply to disparate impact 
discrimination.*: In addition to sexual harassment which, of course, 
was the subject of Franklin, intent exists in the presence of facial 
gender-based classifications and need not be independently estab- 





31. See 20 U.S.C. §§ 1681 note, 1687, 1687 notes, 1688, and 1688 note (1988). 

32. 34 C.F.R. § 106.37. 

33. Id. §§ 1106.21, 106.52. 

34. Id. §§ 106.51-106.61. 

35. Id. § 106.32. 

36. Id. § 106.39. 

37. Id. §§ 206.31, 106.34. 

38. Id. § 106.41 

39. Id. § 106.40. See generally id. § 106. 

40. 20 U.S.C. §§ 1681(a)(1), 1681(a)(5) (1988). For other limited exceptions, see, e.g., 
20 U.S.C. § 1681(a)(3) (1988) (Title IX does not apply to an educational institution 
controlled by a religious organization to the extent that compliance would violate the 
religious tenets of such organization); 20 U.S.C. §§ 1681(6)-1681(9) (1988) (Title IX does 
not apply to, for example, membership practices of social fraternities or sororities, beauty 
pageants and father-son or mother-daughter activities). 

41. In addition to intentional discrimination, Title IX proscribes practices which, 
although neutral on their face, are discriminatory in effect. See Katherine Connor & Ellen 
J. Vargyas, The Legal Implications of Gender Bias in Standardized Testing, 7 BERKELEY 
Women’s L. J. 13, 42-45 (1992). 
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lished.*? This analysis will be particularly applicable in challenges to 
competitive athletics programs which are almost always organized into 
separate programs on the basis of sex,*? and to pregnancy discrimina- 
tion.** It may also apply to cases involving, for example, discrimination 
in the allocation of health benefits and housing or on the basis of 
parental or family status. Even in the absence of a facial classification, 
a plaintiff may independently establish intent. In employment discrim- 
ination cases, such proof will likely follow the Title VII model for 
establishing disparate treatment set out in Texas Department of Com- 
munity Affairs v. Burdine.*® In sum, damages will be a factor in a wide 
variety of Title IX cases. 


B. Title IX Enforcement 


1. The Record Prior to Franklin. 


Title IX is enforceable administratively through the Office for Civil 
Rights (OCR) in the Department of Education*® as well as through the 
private right of action first recognized in Cannon and reaffirmed in 
Franklin. Before Franklin, there was little administrative or private 
enforcement of Title IX. The paucity of litigation stemmed from a 
combination of factors but the principal problem was that, without 


damages, Title IX litigation brought few benefits to plaintiffs.*7 Because 
of prolonged litigation, student-plaintiffs would typically have left the 
institution by the time their case was resolved. As a result, even 
assuming injunctive relief was appropriate to the injury, it was of no 
practical value. It also burdened litigation by making mootness a con- 
stant concern. Where the injury was not redressable by an injunction, 





42. Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 108 S. Ct. 3331 (1982). 

43. Cf. Haffer v. Temple Univ., 678 F. Supp. 517, 527 (E.D. Pa. 1987) (intent provided 
by Temple’s classification of intercollegiate athletic teams on the basis of gender). 

44. See, e.g., Wort v. Vierling, No. 82-3169, slip op. (C.D. Ill. Sept. 4, 1984), aff’d 
on other grounds, 778 F.2d 1233 (7th Cir. 1985) (dismissal of pregnant student from 
National Honor Society violated Title IX); accord, Cazares v. Barber, No. CIV 90-128 
TUC ACM, slip op., (D. Ariz. May 31, 1990). In addition, numerous administrative 
complaints have been filed regarding the exclusion of pregnancy from health plans 
although this issue has not yet been litigated. 

45. 450 U.S. 248, 101 S. Ct. 1089 (1981). Title IX incorporates Title VII principles 
for the analysis of employment discrimination. See, e.g., Mabry v. State Bd. of Community 
Colleges, 813 F.2d 311 (10th Cir. 1987), cert. denied, 484 U.S. 849 (1987); Lipsett v. 
University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988). 

46. Title IX regulations adopt and incorporate the procedural provisions governing 
the enforcement of Title VI, 34 C.F.R. § 106.71 (1992). 

47. An additional problem for part of the pre-Franklin period stemmed from the 
Supreme Court’s decision in Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 
(1984), which limited Title IX’s coverage. However, that decision was reversed by 
Congress with the 1988 enactment of the Civil Rights Restoration Act of 1987, 42 U.S.C. 
§ 2000d-4(a) (1988). 
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there was no reason for a student to undertake the litigation process. 
This was precisely the problem encountered by Christine Franklin and 
expressly acknowledged by the Supreme Court. Victims of employment 
discrimination in education, with very few exceptions, simply ignored 
Title IX and pursued either Title VII or state remedies. Even so, they 
still encountered disincentives because most state remedies are limited 
and, until the Civil Rights Act of 1991,** Title VII did not have a 
damages remedy. 

Unfortunately, the administrative remedy was not a viable alternative. 
Although the administrative forum is more accessible to injured per- 
sons, OCR provided little relief to discrimination complainants for a 
number of years. OCR has never invoked its ultimate remedy of de- 
funding an institution of federal-financial assistance for a Title IX 
violation*® and rarely imposed any strong remedies at all.°° Even when 
OCR found a violation, its general operating procedure was: (1) to 
negotiate ‘‘assurances’’ with the institution in which the institution 
represented that it will come into compliance; (2) on the basis of these 
assurances find that the institution is in compliance; and (3) to close 
the case with little, if any, follow-up.** The complaining party has 
played virtually no role in this process. Because of its limited effect- 
iveness, only a small number of potential Title IX complainants to date 
have used the administrative process. 

Thus, most victims of sex discrimination in education had no mean- 
ingful remedy and, as a result, did not pursue their rights. With little 
enforcement of Title IX by either private individuals or the OCR, 
educational institutions had little incentive to address sex discrimina- 
tion. Although the law broadly prohibited sex discrimination in edu- 
cation, it did not have the intended effect. 





48. 42 U.S.C. § 2000e-5 (1988 & Supp. III 1991). 
49. See 20 U.S.C. § 1682 (1988). 
50. See, e.g., Mayjoriry STAFF OF HouUsE CoMM. ON Dep’T OF EDUC. AND LABOR, 100TH 
Conc., 2D SEss., REPORT ON INVESTIGATION OF THE CIVIL RIGHTS ENFORCEMENT ACTIVITIES OF 
THE OFFICE FOR Civit RicHts (Comm. Print 1988), finding that: 
Since 1981, the Office for Civil Rights of the Department of Education has been 
stymied by an administration which actively opposed the laws which were 
entrusted to it and took efforts to minimize the agency’s potential impact. As 
a consequence, the OCR has been beset with confused policy directives, ad- 
ministrative mismanagement, numerous changes in leadership, and severe re- 
ductions in resources. 

Id. at 6. 

51. A recent example is the Letter of Finding issued to resolve an athletics discrim- 
ination claim against Brooklyn College. OCR Case No. 02-91-2013 (February 14, 1992). 
Although the Office for Civil Rights (OCR) found numerous violations in Brooklyn’s 
athletic program, it issued a Letter of Finding incorporating a finding of no discrimination 
and closed the case based on assurances it negotiated with the institution. The complain- 
ing parties were not even notified of the negotiations, let alone involved in them. 
Brooklyn College subsequently eliminated its competitive athletic program altogether, 
failing to comply with any of its assurances. OCR has taken no action. 
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Sexual harassment is a case in point. Studies confirm that at least 
one third of female college and university students are harassed, often 
with devastating impact.** The studies also suggest that current campus 
procedures dealing with harassment are inadequate.** Anecdotal reviews 
of the harassment and sexual assault that take place on college campuses 
make for chilling reading.™ 

Women have also suffered from pervasive discrimination in compet- 
itive athletics. The National Collegiate Athletic Association’s 1992 Gen- 
der-Equity Study demonstrates that in college and university athletics, 
women have less than one third of the opportunities to participate, 
though they comprise more than half of the undergraduate students. 
Women are allocated barely thirty percent of the tens of millions of 
dollars spent every year on athletic scholarships and receive only about 
twenty percent of operating monies.*> Moreover,.women face major 
problems as employees in sports programs. Only about one percent of 
men’s team coaches are women while more than half of women’s team 
coaches are men; men’s team coaches generally out-earn women’s team 
coaches, even in comparable sports; and the number of women in 
athletic administration is disturbingly low—with substantial pay dis- 
parities by sex as well.** 

Similarly deep-seated disparities characterize the employment of 
women throughout higher education. Women hold only one-quarter of 
faculty positions, a number that has remained constant for a number 
of years. Women are much less likely to be tenured than men in nearly 
every major discipline and in all types of institutions. Women faculty 
also earn lower salaries than comparable men faculty. Indeed, the 
academic wage gap is widening.” 





52. See, e.g., Linda J. Rubin & Sherry B. Borgers, ‘‘Sexual Harassment In Universities 
During the 1980’s,’’ 23 Sex RoLEs 397 (Oct. 1990) (confirming that 30% of female 
university students experience harassment, a rate which has not improved over time); 
BILLIE WRIGHT DZEICH & LINDA WEINER, THE LECHEROUS PROFESSOR: SEXUAL HARASSMENT ON 
Campus (1974)(20-30% of female college students experience sexual harassment often 
with severe psychological and educational impact). 

53. See, e.g., Claire Robertson, et al. Campus Harassment: Sexual Harassment Policies 
and Procedures at Institutions of Higher Learning, 13 SIGNS: JOURNAL OF WOMEN IN CULTURE 
AND SOCIETY 792 (study of sexual harassment policies in place at large universities show 
them to be largely ineffective); Bernice R. Sandler, The Campus Climate Revisited: Chilly 
For Women Faculty, Administrators, and Graduate Students, (Project on the Status and 
Education of Women, Association of American Colleges (1986)); Roberta M. Hall & 
Bernice R. Sandler, The Classroom Climate: A Chilly One for Women? (Project on the 
Status and Education of Women, Association of American Colleges (1982)). 

54. See, e.g., Ehrhart & Bernice R. Sandler, Campus Gang Rape: Party Games? (Project 
on the Status and Education of Women, Association of American Colleges (1985)). 

55. NCAA Gender-Equity Study, The NCAA, (1992) at 4, 5, 20, 21, 26. 

56. Id. at 6, 7, 22, 25. See also JupiIrH G. ToucHTON & LYNN Davis, Fact Book ON 
WomMeEN IN HIGHER EpucaTION, American Council on Education, (1992) 247, Table 97 
(entries regarding Director, Athletics, Director, Sports Information and Director, Athletics/ 
Women.) 

57. Touchton & Davis, supra note 56, at 15. 
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2. The Post-Franklin Outlook For Title [IX Enforcement. 


Franklin has the very real potential to have a substantial impact in 
changing this situation and, for the first time, secure the effective 
enforcement of Title IX. Franklin has already sparked an increase in 
Title IX litigation. The first cases have involved allegations of discrim- 
ination in intercollegiate athletics where there has already been a 
notable impact.** Additional cases addressing this subject, as well as 
other types of sex discrimination in education, are under active con- 
sideration and new filings will certainly follow in the months and years 
ahead. A particularly interesting area will be employment-discrimina- 
tion litigation. Even with the new damages remedy for intentional 
violations of Title VII enacted as part of the Civil Rights Act of 1991,% 
Title IX offers two distinct advantages to an employment-discrimination 
plaintiff. First, the plaintiff does not have to exhaust administrative 
remedies. Second, unlike the limited damages remedy for Title VII 
claims, Title IX does not limit the amount of damages the court may 
award. As a result, there may well be a shift to Title IX in litigation 
alleging sex discrimination in educational employment. As long as 
administrative enforcement remains ineffective, it will not offset an 
increase in litigation. 

But Franklin’s chief value is not that it has encouraged, and will 
continue to encourage, litigation. Litigation will likely always be needed 
as an option to remedy the discriminatory treatment of women. Efforts 
to resolve problems informally—which almost always precede even the 
thought of litigation—will not always succeed. Too often, for example, 
targets of sexual harassment encounter bureaucracies that protect ha- 
rassers rather than victims. Young women who wish to compete in 
athletics are told that their schools simply cannot afford to offer them 
more than thirty percent of either participation opportunities or scho- 
larships, although women constitute more than half of the student 
body. Eminently qualified women who work in academia and seek 
promotions and pay raises are told by the ‘‘old boys’’ network that 
they just are not good enough. 





58. See, e.g., Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.I. 1992) (preliminary 
injunction requiring reinstatement of two women’s teams that were dropped), aff’d, No. 
92-2483, 1993 WL 111514 (ist Cir. Apr. 16, 1993); Roberts v. Colorado State Univ., No. 
92-Z-1310, 1993 WL 43627 (D. Colo. Feb. 18, 1993) (permanent injunction requiring 
reinstatement of women’s softball team) (appeal pending); Cook v. Colgate Univ., 802 F. 
Supp. 737 (N.D.N.Y. 1992), vacated, No. 92-9175, 1993 WL 130121 (2d Cir. Apr. 27, 
1993); Favia v. Indiana Univ. of Pa., 812 F. Supp. 578 (W.D. Pa. 1993). 

59. The damages remedy is codified at 42 U.S.C. § 1981a (1988 & Supp. III 1991). 

60. Cannon v. University of Chicago, 441 U.S. 677, 687 n.8, 706 n.41, 99 S. Ct. 
1946, 1952 n.8, 1962 n.41 (1979). 

61. Under the Civil Rights Act of 1991, damages are capped according to a sliding 
scale based on the number of employees of the defendant employer. The cap for damages 
against employers of one hundred or fewer employees is $50,000; it goes up in increments 
to a maximum of $300,000 for employers of over 500 employees. 42 U.S.C. § 1981a 
(1988 & Supp. III 1991). 
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With Franklin, however, universities have a strong economic incen- 
tive to eliminate these problems long before any complaint is filed. 
Educational institutions must recognize that sex-discrimination claims 
will be addressed, whether by the courts or other forums. Colleges and 
universities can certainly opt to defend Title IX cases, but Franklin 
makes this a risky proposition, one which can result in heavy economic 
losses including damages in addition to the costs of litigation. For the 
sake of the entire community, the far better course for educational 
institutions will be to eliminate the need for litigation by aggressively 
eradicating sex discrimination from our nation’s schools, that is, to 
comply with the law and enforce Title IX. 








THE FINAL FRUSTRATION OF 
DEFAULTING NHSC ScCHOLARS?: 
UNITED STATES V. HATCHER 


INTRODUCTION 


Under the National Health Service Corps (NHSC) Scholarship Pro- 
gram, taxpayers provide millions of dollars in scholarships to aspiring 
physicians in exchange for promises from the students that, after grad- 
uation from medical school, they will serve in medically underserved 
areas for two to four years. While serving their obligation, these doctors 
may make $60,000 per year or more in some areas.’ Since the inception 
of the program, seventeen percent of the 13,800 NHSC scholars have 
failed to honor their service obligations.2 The Justice Department has 
made prosecuting these doctors a priority and recent court cases have 
aided this effort. A recent Ninth Circuit case, United States v. Hatcher,* 
has made it increasingly difficult for defaulting NHSC scholars to escape 
their obligations. No other case has so completely addressed and re- 
solved the colorable arguments most often made by defaulting NHSC 
scholars. 

In 1976 Congress established the NHSC Scholarship Program’ to 
‘faddress the maldistribution of health manpower in the United States.’’® 
Under this program, the NHSC grants eligible medical students scho- 
larships covering tuition, fees, other reasonable educational expenses, 
and a support stipend for each year of academic training.’ In exchange, 
the students sign a written contract promising to serve in a Health 
Professional Shortage Area (HPSA).* The Secretary of Health and Human 
Services (Secretary)? assigns an HPSA for a term equal to the number 
of years the student received scholarship support.'° 





1. Scholarship Swindles, L.A. Datty J., March 3, 1992, at 6. 
2. Id. 

3. Id. 

4. 922 F.2d 1402 (9th Cir. 1991). 


5. Public Health Service Act, 42 U.S.C. §§ 331-338G (1976), amended by 42 U.S.C. 
§§ 254d-254r (1990). 

6. Rendleman v. Bowen, 860 F.2d 1537, 1539 (9th Cir. 1988). 

7. 42 U.S.C. § 2541(g) (1988). 

8. In 1990, Congress substituted ‘‘Health Professional Shortage Area’’ for ‘‘Health 
Manpower Shortage Area’’ wherever appearing in the Public Health Service Act, 42 
U.S.C. § 2541(b)(4) (1988), amended by Pus. L. No. 101-597 (1990). 

9. Congress has given the Secretary discretion to designate certain regions of the 
country as HPSAs, taking into account various factors indicating the need for medical 
services. 42 U.S.C. § 254e (1988). 

10. 42 U.S.C. § 2541(f}(1)(B)(iv) (1988) (but not to exceed four years). 
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The NHSC requires scholars to obtain a one-year deferment to com- 
plete an internship after graduating from medical school and prior to 
beginning their service period.’1 However, scholars are encouraged to 
apply for an additional three-year deferment in order to participate in 
a residency program.’” 

The purpose of the scholarship program is to deliver the medical 
services of health-care professionals to areas suffering from shortages 
of medical personnel. Inevitably some regions are more popular than 
others. Every attempt is made to assign scholarship recipients to an 
HPSA of their choice, but the Secretary, in accomplishing the program’s 
purpose, must locate some recipients in what are considered less 
desirable areas.1? Congress has given the Secretary the authority and 
discretion to make a final determination of the placement of every 
scholarship recipient. 

While the NHSC has not promulgated regulations describing the 
process by which scholars are assigned to particular HPSAs, it has 
developed a formal placement procedure. Approximately one year prior 
to the start of a scholar’s service, the NHSC sends the scholar infor- 
mation regarding the assignment process and the available locations. 
Location assignment takes place in three phases. In the first phase, the 
“Early Decision Alternative Phase,’’ scholarship recipients have until 
September 30 to apply for specific locations included in the HPSA 
"lacement Opportunity List. A lucky few are granted their first choices. 
The remaining students advance to the ‘‘State or Region Assignment 
Phase,’’ where they are assigned to either a state or a region, and they 
then can seek placement at a site in that area. In the ‘‘Final Match 
Phase,’’ recipients are given the opportunity to find an HPSA site on 
their own, but those who have not obtained a position by April 15 of 
the following year are assigned to a site by the NHSC.** Although 
NHSC scholars default at each point in the location-assignment process, 
they most frequently default after assignment to an undesirable HPSA.*® 
The consequences of a default by an NHSC scholar are severe: Congress 





. National Health Service Corps Scholarship and Loan Repayment Programs, 42 

.R. § 62.9(b) (1989). 

. Id. 

. Rendleman v. Bowen, 860 F.2d 1537, 1543. 1537 (9th Cir. 1988). 

. See, e.g., United States v. Swanson, 618 F. Supp. 1231, 1239-40 (E.D. Mich. 
1985); Mattis v. United States, 648 F. Supp. 137, 140 (E.D. Wis. 1986); United States v. 
Brooks, 643 F. Supp. 256, 259 (E.D. Mich. 1986); United States v. Fowler, 659 F. Supp. 
624, 625 (N.D. Cal. 1987), aff’d, 849 F.2d 1476 (9th Cir. 1988); United States v. Redovan, 
656 F. Supp. 121, 125 (E.D. Pa. 1986), aff'd, 826 F.2d 1057 (3d Cir. 1987). 

15. United States v. Hatcher, 716 F. Supp. 447 (S.D. Cal. 1989), aff’d, 922 F.2d 1402 
(9th Cir. 1991). 

16. See United States v. Gross, 725 F. Supp. 892 (W.D. La. 1989) (scholar in default 
after failing to begin service at assigned HPSA); United States v. Conway, 686 F. Supp. 
571 (E.D. La. 1988) (scholar in default after failing to report to hospital to which she 
had been assigned); United States v. Brooks, 643 F. Supp. 256 (E.D. Mich. 1986) (scholar 
in default after failing to report for service at assigned HPSA). 
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has provided that any defaulting scholar shall pay stipulated damages 
according to a formula that triples the sum of the amount paid to or 
on behalf of the scholar plus interest.’” 


I. THE FACTS OF HATCHER 


Gary Dean Hatcher applied for and was accepted into the NHSC 
Scholarship Program. In 1980, Hatcher entered into an NHSC Schol- 
arship Program contract under which the NHSC paid his tuition and 
other educational expenses incurred while in medical school.'® Hatch- 
er’s contract tracked the language of the statute’ outlining the conse- 
quences of default. 

Hatcher was scheduled to graduate from medical school in June of 
1984. During medical school, he obtained a one-year deferment in order 
to begin an osteopathic internship. Before graduation from medical 
school, Hatcher received a letter from the NHSC encouraging students 
to obtain additional residency training for which an additional defer- 
ment could be obtained. The letter specifically warned that placement 
opportunities for NHSC scholars without residency training were very 
limited. In response, Hatcher applied to the NHSC’s Deferment Team 
and was granted a deferment to pursue a three-year residency in 
psychiatry. In sum, Hatcher had obtained a four-year deferment of his 
service obligation.2° On May 24, 1984, Hatcher received a mailing to 
NHSC scholars from Dr. Kenneth P. Moritsugu, who introduced himself 
as the new NHSC Director and discussed the direction and policies of 
the program. The letter invited scholars to write with questions or 





17. 42 U.S.C. § 2540(b)(1)(A) (1988) provides: 
“‘{I]f an individual breaches his written contract by failing .. . either to begin 
such individual’s service obligation . . . or to complete such service obligation, 
the United States shall be entitled to recover from the individual an amount 
determined in accordance with the formula 
A = 3[X] (t- s/t) 

in which ‘‘A’’ is the amount the United States is entitled to recover, ‘‘[X]’’ is 
the sum of the amounts paid under this subpart to or on behalf of the individual 
and the interest on such amounts which would be payable if at the time the 
amounts were paid they were loans bearing interest at the maximum legal 
prevailing rate, as determined by the Treasurer of the United States; ‘‘t’’ is the 
total number of months in the individual’s period of obligated service; and ‘‘s’’ 
is the number of months of such period served by him in accordance with 
section 254m of this title of a written agreement under section 254n of this 
title.”’ 

The practical result of this treble damages formula has been judgments against default- 
ing NHSC scholars regularly in excess of $200,000. See United States v. Martin, 710 F. 
Supp. 271 (C.D. Cal. 1989) (total liability of $211,807.98). See also United States v. 
Conway, 686 F. Supp. 571 (E.D. La. 1988), aff’d, 868 F.2d 1269 (5th Cir. 1989) (total 
liability of $521,938.86). 

18. Hatcher received monies totalling $73,657. Hatcher, 716 F. Supp. at 447. 
19. 42 U.S.C. §§ 331-338G (1976), amended by 42 U.S.C. § 254d-254r (1990). 
20. United States v. Hatcher, 922 F.2d 1402, 1404 (9th Cir. 1991). 
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comments. Hatcher responded on June 8, 1984, by writing Dr. Morit- 
sugu with some ‘‘comments and requests for information.’’*! Hatcher 
later claimed that this letter requested that the NHSC cancel his defer- 
ment and place him in the pool of applicants to be assigned to HPSAs 
in the coming fall.2? The letter specifically requested information on 
the locations of various HPSAs, when the opportunity list would be 
available, and the procedures for obtaining a start-up loan for private 
practice.?° 

Dr. Moritsugu did not understand Hatcher’s letter to be a formal 
request to cancel his three-year residency deferment and to place him 
in the assignment pool. Dr. Moritsugu’s deputy responded to Hatcher’s 
questions in a letter dated June 25, 1984, but Hatcher was not placed 
in the pool. Moreover, Hatcher did not receive placement materials at 
the same time they were sent to other intern-trained scholars entering 
the pool. Hatcher wrote Dr. Moritsugu’s deputy on August 11, 1984, 
requesting placement materials and received the materials, on Septem- 
ber 14, 1984.?4 

In October of 1984, Hatcher was finally enrolled in the placement 
process. By that time, however, many of the ‘‘choice’’ HPSAs were 
taken. Hatcher attempted to obtain a position in the Fresno County and 
San Joaquin Valley areas during the Early Decision Alternative Phase 
and the State or Region Assignment Phase,”° but failed. Instead, during 
the final placement phase, the NHSC assigned Hatcher to an HPSA in 
Texas. On January 1, 1985, Hatcher informed the NHSC that he would 
not perform his service obligation in Texas and made no further at- 
tempts to obtain a position. The NHSC repeatedly offered Hatcher 
amnesty if he would agree to fulfill his obligation, but Hatcher refused. 
Subsequently, Hatcher was placed in default of his service obligation.”® 
After Hatcher defaulted on his agreement to serve in his assigned 
HPSA, the federal government brought suit against him in federal 


district court. 
II. THE HATCHER SUBSTANTIVE ANALYSIS 


In the district court, the parties framed their arguments in terms of 
contract law. Hatcher, arguing pro se, raised contract defenses to the 





21. Hatcher, 716 F. Supp. at 448. 

22. In his letter, Hatcher commented, 
I can not affort [sic] to remain in school after my internship. I owe too much 
money for my medical education, and a residency will only place me deeper 
in debt. I may return for further taining [sic] after I build a financial base and 


clear some of my debt. (Emphasis in the original). 
Id. 


23. Id. at 449. 

24. Id. 

25. The deadline for the Early Decision Alternative Phase was extended for one month 
in 1984 for unexplained reasons. 

26. United States v, Hatcher, 922 F.2d 1402, 1405 (9th Cir. 1991). 
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government’s claim for breach of contract. Two of these defenses 
survived the government’s motion for summary judgment. The district 
court initially held that material facts were in dispute over: (1) whether 
the NHSC had breached its duties under the contract and (2) whether 
the NHSC was estopped from bringing the default claim on the grounds 
that it had misled Hatcher. Before Hatcher’s trial, however, the Ninth 
Circuit ruled in Rendleman v. Bowen?’ that the parties’ obligations in 
an NHSC scholarship-default action were defined by statutory, not 
contract principles. Based on Rendleman, the district court restated 
that the appropriate inquiry addressed whether the NHSC properly 
followed the applicable statutes and regulations when assigning Hatcher 
to Texas. The district court then reexamined Hatcher’s claims under 
the Administrative Procedure Act (APA)?* and awarded summary judg- 
ment to the government.® 

On appeal, the Ninth Circuit divided the dispute into four issues: (1) 
whether common-law contract principles apply; (2) whether the NHSC 
acted arbitrarily or capriciously in processing Hatcher’s application and 
request for materials; (3) whether a rational basis existed for the NHSC’s 
decisions to prefer residency-trained over intern-trained scholars and 
to mail application forms to residency-trained recipients first; and (4) 
whether the government was equitably estopped from seeking recovery 
by reason of its undisclosed decision to stagger mailing of application 
materials to scholarship recipients.*° The court reviewed de novo the 
district court’s decision and stated that it would affirm only if it found 
no genuine issue of material fact. 


A. Whether Common-Law Contract Principles Apply 


The Ninth Circuit began its opinion by observing that the NHSC 
Scholarship Program required recipients to sign a written contract 
indicating that they would accept a scholarship in return for working 
the applicable period of time in an HPSA. Although the statute specif- 
ically uses the word ‘‘contract’’ to describe the relationship between 
the scholar and the NHSC,* the court followed Rendleman to reject 
the argument that contract law applies.%? 





27. Rendleman v. Bowen, 860 F.2d 1537, 1541-42 (9th Cir. 1988). 

28. 5 U.S.C. § 706(2)(A) (1988). 

29. United States v. Hatcher, 716 F. Supp. 447, 449-50 (S.D. Cal. 1989), aff’d, 922 
F.2d 1402 (9th Cir. 1991). 

30. Hatcher, 922 F.2d at 1405. 

31. See 42 U.S.C. § 2541(b)(4) (1988). 

32. 860 F.2d 1537. In Rendleman, a medical student who signed a scholarship 
agreement with the NHSC, sued in federal court for an order declaring him not in 
default. Like Hatcher, he applied for and received a three year deferment of his service 
obligation to complete a residency program. Rendleman later dropped out of the program 
without prior NHSC approval and began working in a hospital near Portland in the belief 
that he was satisfying his service obligation. The NHSC learned of his status and notified 
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The court, tracing Rendleman’s approach, noted that when passing 
the statute Congress intended to implement certain public-policy goals. 
Those goals were furthered by conditioning the receipt of scholarship 
aid upon the scholar’s compliance with federal statutory and adminis- 
trative directives. The court focused on the fact that these conditions 
did not arise from a negotiated agreement between the parties,** but 
rather from the terms of the statute. Therefore, the court concluded, 
statutory intent, not the common law of contracts, determines the 
interpretation of these conditions. 

The court also relied on American Hospital Association v. Schwei- 
ker.*5 In Schweiker, in which the Seventh Circuit reviewed a ‘‘contract’’ 
dispute between a hospital association and the federal government, the 
agreement was also largely controlled by a statutory scheme. The 
association claimed an ‘‘impairment’’ of its ‘‘contract rights’’ due to 
obligations imposed on the association by regulations issued by the 
Department of Health and Human Services requiring community service 
and uncompensated care.*° The court held, however, that unlike a 
voluntary agreement negotiated between two parties, a grant-in-aid 
program, like the NHSC’s scholarship program, is ‘‘an exercise by the 
federal government of its authority under the spending power to bring 
about certain public policy goals.’’*”? In Hatcher’s case, Schweiker was 
persuasive since the NHSC contract was not the result of a voluntary 
agreement, but rather an exercise of the federal government’s spending 
power. The purpose of this exercise was to alleviate the maldistribution 
of health-care professionals.** In short, the Hatcher court saw Hatcher’s 
relationship with the government as one inducing a private party to 
cooperate with a federal policy by conditioning receipt of federal aid 
upon the recipient’s compliance with federal statutory and administra- 
tive directives.*° 

The Ninth Circuit looked to the language of the statute to determine 
the statutory intent and concluded that Congress did not intend that 
contract principles govern the interpretation of the relationship between 
the Secretary and a scholarship recipient. Specifically, the court noted 





him that the hospital was not within the a designated HPSA, but gave him an opportunity 
to find an appropriate work site. When Rendleman failed to do so, the NHSC assigned 
him to an HPSA in Alabama, but he refused to go. Eventually, the NHSC placed him in 
default and it was demanded he pay the stipulated treble damages. 

33. Hatcher, 922 F.2d at 1406. 

34. Id. at 1407. 

35. 721 F.2d 170 (7th Cir. 1983), cert. denied 466 U.S. 958, 104 S. Ct. 2169 (1984). 

36. Id. 

37. Id. at 182-183. 

38. Hatcher, 922 F.2d at 1406. 

39. The ‘‘conditions’’ of this arrangement are not the result of a negotiated agreement, 
but rather are provided by the statute under which the program is administered. Statutory 
intent is, therefore, of more relevance when interpreting these conditions than the intent 
of the two parties at the moment of agreement. Schweiker, 721 F.2d at 182-183. See 
Fullilove v. Klutznick, 448 U.S. 448, 474, 100 S. Ct. 2758, 2772 (1980). 
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that the written ‘‘contract’’ tracks the language of the statute. According 
to the statute, any scholar who accepts aid will serve in an HPSA after 
completing the educational program; any scholar who defaults will pay 
treble damages.“ 

The Ninth Circuit also noted that the duties of the Secretary are 
based on statutory, not contractual principles. This statutory basis 
follows other conditions affecting recipients’ service, such as the des- 
ignation of HPSAs, which are not mentioned in the contract, but are 
addressed in the statute.*? Thus, the statute outlines the Secretary’s 
duties and the contractual duties derive directly from the statute. 

Mirroring its analysis in Rendleman, the court focused on the lack 
of voluntary agreement, the statutory intent, and the similarity of the 
contract’s language to that of the statute to conclude that the common 
law of contracts did not control the outcome of this case. As the court 
summarized: ‘‘[W]je thus view this case through the prism of the 
Administrative Procedure Act, not contract law.’’*? The net result of 





40. The contract follows almost verbatim the language of 42 U.S.C. §254l(f): 
The written [agreement] ... between the Secretary and an individual shall 
contain- 
(1) an agreement that- 
(A) subject to paragraph (2), the Secretary agrees 
(i) to provide the individual with a scholarship in each such school 
year or years for a period of years (not exceeding four school years) 
determined by the individual, during which period the individual 
is pursuing a course of study and 
(ii) to accept . . . the individual into the Corps . . .; and 
(B) Subject to paragraph (2) the individual agrees- 
(i) to accept provision of such a scholarship to the individual; 
(ii) to maintain enrollment in a course of study described in 
subsection (b)(1)(B) of this section until the individual completes 
the course of study; 
(iii) while enrolled in such course of study, to maintain an ac- 
ceptable level of academic standing . . . ; and 
(iv) to serve for a time period . . . equal to- 
(I) one year for each school year for which the individual was provided 
a scholarship under the Scholarship Program, or 
(I two years, 
whichever in greater, as a provider of primary health services in a health 
professional shortage area ... to which he is assigned by the Secretary as a 
member of the Corps, or as otherwise provided in this subpart; 
42 U.S.C. § 2541(f) (1988). 

41. See 42 U.S.C. § 254e (1988). 

42. Hatcher, 922 F.2d at 1407. Several district courts have ruled on this issue and 
held likewise. Mattis v. United States, 648 F. Supp. 137, 140 (E.D. Wis. 1986) (applying 
the Administrative Procedure Act); United States v. Martin, 710 F. Supp. 271, 274-75 
(C.D. Cal. 1989) (rejecting as irrelevant a medical students contract defenses of ‘‘un- 
conscionability’’ and ‘‘impossibility’’); United States v. Turner, 660 F. Supp. 1323, 1330- 
31 (E.D.N.Y. 1987) (rejecting the ‘‘economic duress’’ defense); United States v. Redovan, 
656 F. Supp. 121, 126-27 (E.D. Pa. 1986), aff'd, 826 F.2d 1057 (3d Cir. 1987) (applying 
APA “‘arbitrary or capricious’’ test, but also rejecting estoppel defense); Acko v. Brown, 
489 F. Supp 216 (D.C. Minn. 1980) (rejecting the ‘‘economic duress’’ defense). See also, 
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the court’s conclusion is that the Secretary’s administrative actions are 
governed not by contract law, but, like other agencies’ actions, by the 
APA. 


B. Whether the NHSC Acted Arbitrarily or Capriciously in 
Processing Hatcher’s Application and Request for Material 


As an alternative to his claim that the common law of contracts 
governed this dispute, Hatcher argued, under the APA, that the NHSC’s 
actions towards him were ‘‘arbitrary and capricious, an abuse of dis- 
cretion, or otherwise not in accordance with the law.’’*? The Ninth 
Circuit agreed that the APA governed the dispute** and addressed 
Hatcher’s claim in chronological fashion. 

Hatcher contended that the NHSC acted wrongfully when, after re- 
ceiving his June 8th letter, it failed to place him in the pool of applicants 
to be assigned to HPSAs. That letter, Hatcher claims, contained a 
sufficiently clear expression of his desire to be placed in the pool. The 
miscommunication caused Hatcher to be relegated to the end of the 
applicant list and ultimately to be assigned to an HPSA in Texas instead 
of to one in California, his first choice. Given the NHSC’s wrongful 
actions, Hatcher argued, he was entitled to refuse the assignment, and 
therefore the NHSC’s decision to place him in default was arbitrary 
and capricious.* 


The court rejected this argument, noting that Hatcher could cancel 
his deferment only by first requesting and obtaining the NHSC’s ap- 
proval.** After reviewing the content of Hatcher’s June 8th letter, the 
Ninth Circuit agreed with the district court’s characterization of the 
letter as ‘‘an ambiguous reference to [Hatcher’s] inability to afford 
continuing his medical education’’ and ‘‘nothing more than a general 
comment.’’*”? The court concluded that Hatcher had not clearly re- 





United States v. Haithco, 644 F. Supp. 63 (W.D. Mich. 1986) and United States v. Hayes, 
633 F. Supp. 1183 (M.D.N.C. 1986). 

43. 5 U.S.C. § 706(2)(A) (1988): 

To the extent necessary to decision and when presented, the reviewing court 
shall decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 

(2) hold unlawful and set aside agency action, findings, and conclusions 
found to be— 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with the law. 

44. Hatcher, 922 F.2d at 1407. 

45. Id. 

46. ‘‘(c) Altering deferment. Before altering the length or type of approved graduate 
training for which the period of obligated service was deferred under paragraphs (a) or 
(b) of this section, the participant must request and obtain the Secretary’s approval of 
the alteration.’’ 42 C.F.R. § 62.9(c) (1989). 


47. United States v. Hatcher, 716 F. Supp. 447, 449 (S.D. Cal. 1989), aff’d 922 F.2d 
1402 (9th Cir. 1991). 
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quested a change in the length of his deferment. Because he failed 
either to make a clear request to cancel his deferment or to obtain 
NHSC permission to enter the assignment pool, the court found it 
‘“‘understandable [that the] NHSC did not simply place him [in the 
applicant pool] upon receiving his letter.’’** 

The court read Moritsugu’s June 25th response as proof that he 
honestly did not understand Hatcher’s letter as Hatcher intended.* 
Moritsugu’s response strongly implied that he believed Hatcher was 
still in the process of deciding whether to cancel his deferment and 
begin working at an HPSA.*° The court concluded that Moritsugu ‘‘had 
no reason to think other than he did.’’*' Meanwhile, the placement 
process was underway. 

The court next addressed Hatcher’s August 11th letter to Moritsugu 
that requested the placement materials already sent to his peers. Ac- 
cording to the Ninth Circuit, however, Hatcher ‘‘had bungled again,’’*? 
because such requests were supposed to be addressed to a separate 
division of the NHSC. Moritsugu’s office forwarded the request to the 
proper division; Hatcher received the information on September 14, 
1984. 

Hatcher argued that, although he did make a mistake in the address, 
a four-week delay in sending him the forms was unreasonable. He also 
argued that when the information arrived, it lacked the ‘‘Site Selection 
Questionnaire’ necessary for him to indicate his preferences. In re- 
sponse, Hatcher made up his own preference list. The NHSC rejected 
Hatcher’s list on September 20, 1984, because it failed to comply with 
NHSC guidelines. By the time Hatcher submitted the proper form on 
September 24, 1984, the last available California position had been 
filled. Hatcher was later assigned to Texas.** 

The court found no basis for holding that the NHSC acted arbitrarily 
or capriciously. Instead, the court found that Hatcher was ‘‘responsible 





48. Hatcher, 922 F.2d at 1407. 
49. After responding to Hatcher’s criticisms of agency funding policies and sympa- 
thizing with his financial situation, Moritsugu stated: 
Your choice whether to complete your residency training before or after com- 
pletion of your scholarship obligation is a personal one, which all obligated 
physicians must make. 

Id. at 1408. 

50. As to Hatcher’s request for the list of current HPSAs, Moritsugu, in his belief 
that Hatcher was not going to apply until his four year deferment had expired, responded 
that it was not possible to send him a list of available sights for his placement year 
(1988) because such lists were available ‘‘just one year in advance.’’ If Hatcher intended 
the list for 1985, Moritsugu responded that it would be ready in mid-July of 1984. Id. 

52. Id: 

52. Id. The NHSC pamphlets in Hatcher’s possession clearly stated the correct address 
for information requests and he had failed to consult them. One form letter also advised 
scholars that if they had not received applications forms by July 20, it was their 
responsibility to notify placement. This same letter also indicated that few positions 
would be open for intern-trained scholars like Hatcher. 

53.. Id. 
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for his misfortune.’’** The court concluded that the NHSC had acted in 
a rational fashion and within its powers when it declared Hatcher in 
default.°° The Ninth Circuit’s ruling that the NHSC had not acted 
arbitrarily or capriciously validated a line of district-court cases that, 
applying the APA, rule in favor of the NHSC and against defaulting 
NHSC scholars.*® 


C. Alleged Discriminatory Treatment by the NHSC 


Hatcher also argued that the NHSC irrationally discriminated between 
intern-trained and residency-trained scholars. Specifically, Hatcher con- 
tended that the NHSC acted arbitrarily and capriciously” in mailing 
HPSA applications in a staggered fashion, first to residency-trained 
scholars and then to one-year interns like him.** 

The NHSC countered by showing a rational basis for its preference 
of residency-trained scholars over intern-trained scholars. The initial 
purpose of the NHSC Scholarship Program was to place doctors in 
areas that were medically underserved or not served at all. When first 
launched in 1976, the program needed doctors with any amount of 
training, however minimal, to staff HPSAs.*° The early 1980s, however, 
saw a large influx of new doctors into the medical profession and a 
growing trend in specialization.®° As a result, hospitals could demand 


students with more advanced training. Consistent with this change in 
need and physician availability, the NHSC staggered its placement 
process so that hospitals first had an opportunity to pick from the 
residency-trained scholars, instead of receiving and reviewing a flood 





54. Id. at 1409. 

55. The Court consequently noted that there were no disputed facts on this particular 
issue preventing summary judgment for the defendant. Id. 

56. See supra note 42. 

57. 5 U.S.C. § 706(2)(A) (1988). 

58. In a letter to Hatcher dated September 10, 1984. the NHSC admitted that such a 
policy existed, though the policy was not public: ‘‘Mailings to NHSC Scholars completing 
their residencies in 1985 were sent prior to those completing internships.’’ Hatcher. 922 
F.2d at 1409. Also, at the district court level, Hatcher admitted reviewing the NHSC 
Information Bulletin that indicated that while the NHSC will attempt to respect HPSA 
preferences, it reserves the right to make final decisions on assignments. Hatcher, 716 
F. Supp. at 448. 

59. Hatcher, 716 F. Supp. at 450. 

60. Id. Parallel to this trend, the Reagan Administration cut the NHSC’s budget from 
a high of $100 million in 1978 to just $2 million in 1988. The number of scholarships 
declined from 3,347 in 1978 to fewer than 40 in 1988. Richard L. Abel, Taking 
Professionalism Seriously, 1989 ANN. SuRv. AM. L. 41. In 1989, the Institute of Medicine 
of the National Academy of Sciences released the results of a two-year study investigating 
the effects of medical professional liability on the delivery of obstetrical care. The fourteen- 
member interdisciplinary committee recommended the revival and expansion of the NHSC 
to increase the number of physicians in underserved areas. Roger J. Bulger, Medical 
Professional Liability and the Delivery of Obstetrical Care, 6 J. ConTEMp. HEALTH L. & 
PoL’y 81, 89 (1990). 
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of applications all at once.*' The Ninth Circuit agreed that the NHSC’s 
policy was ‘‘a sensible one’’®? and concluded that the NHSC did not 
act arbitrarily or capriciously by staggering applications. 

Hatcher also argued that the mail-staggering practice illegitimately 
extended the policy of preferring residency-trained scholars to intern- 
trained scholars. This argument was also rejected when the court found 
the mail-staggering practice ‘‘rationally related to its primary goal of 
preferring residency-trained scholars.’’® 

Hatcher demonstrates both the general applicability of the APA’s 
‘“‘arbitrary and capricious’’ standard and the use of a standard of review 
that is easily met by the government. The ‘‘arbitrary and capricious’’ 
standard permits a plaintiff to sift through the facts of the case and 
pick out points upon which to make the claim that the NHSC acted 
arbitrarily and capriciously. Hatcher’s focus on the NHSC’s mail-stag- 
gering process is a perfect example. Offsetting this, however, is the 
court’s application of the ‘‘rational relation’’® test. Stated simply, if 
the court conceives of any rational relation between the practice and 
its primary goal, the practice is not deemed ‘“‘arbitrary and capri- 
cious.’’®* Therefore, while the ‘‘arbitrary and capricious’’ test may be 
conducive to the appropriate screening of frivolous claims, the corre- 
sponding rational relation test is conducive to these claims at the 
summary-judgment stage. 


D. The Estoppel Claim 


Hatcher’s final claim was that the NHSC’s failure to inform the 
scholars of its mail-staggering policy amounted to affirmative miscon- 
duct thereby estopping the NHSC from declaring him in default. Hatcher 
claimed that the general warning that residents would receive prefer- 
ence in the placement office did not give interns, like Hatcher, a 
sufficient description of how they would be disadvantaged. Hatcher 
argued that had he known of the mail-staggering policy, he might not 
have decided to become an NHSC scholar, or he might have decided 
to complete the three-year residency program before fulfilling his service 
obligation.*” The Ninth Circuit first addressed the present status of the 





61. Hatcher, 922 F.2d at 1409. 

62. 

63. 

64. Id. 

65. Also called the ‘‘rational basis’’ test, it imposes the burden on the challenger to 
show that there is no rational relation between the practice and its primary goal. See 
Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 96 S. Ct. 2562 (1976) (state 
law requiring retirement of police officers at age 50 upheld under rational relation test). 

66. See Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 
103 S. Ct. 2856 (1983) (Traffic Safety Administration failed to examine the relevant data 
and articulate a satisfactory explanation of its action, including a rational connection 
between the facts found and the choice made). 

67. Hatcher, 922 F.2d at 1409. See United States v. Gross, 725 F. Supp. 892, 895 
(W.D. La. 1989) (considering and rejecting NHSC scholar’s equitable estoppel defense). 
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law of estoppel and then applied the relevant case law to the facts. 


1. The Present Use of Estoppel Against the Government 


Recent Supreme Court cases have affirmed the validity of estoppel 
claims against the government, but require a minimum showing of 
‘‘affirmative misconduct.’’* In considering the estoppel claim, the 
Hatcher court focused on the fact that Hatcher was not using the 
estoppel doctrine as the basis for a suit seeking money damages from 
the government. The court noted that accepting Hatcher’s equitable- 
estoppel argument would have a negative impact on public funds 
because the government would lose his services without securing the 
stipulated damages.** However, the Court reasoned such a negative 
impact alone was not enough to implicate the rule announced by the 
Supreme Court in Office of Personnel Management v. Richmond.”° That 
decision rejected the use of offensive estoppel against the government.”! 





68. Office of Personnel Management v. Richmond, 496 U.S. 414, 110 S. Ct. 2465 
41990). In Richmond, a retired Navy employee sued the federal government, unsuccess- 
fully arguing that misrepresentations by Navy personnel should estop the Office of 
Personnel Management from determining he was not entitled to certain disability benefits. 
The Court ruled that, absent ‘‘affirmative misconduct,’’ estoppel claims will not lie 
against the government. The courts of appeals have interpreted case law in this area as 
an invitation to search for an appropriate case in which to apply estoppel against the 
government, yet the Supreme Court has reversed every finding of estoppel against the 
government that it has reviewed. See also INS v. Hibi, 414 U.S. 5, 8, 94 S. Ct. 19, 21 
(1973) (per curiam) (‘‘While the issue of whether ‘affirmative misconduct’ on the part of 
the Government might estop it from denying citizenship was left open in Montana v. 
Kennedy, 366 U.S. 308, 314-15, 81 S. Ct. 1336, 1340-41 (1961), no conduct of the sort 
there adverted to was involved here.’’); Schweiker v. Hansen, 450 U.S. 785, 788, 101 S. 
Ct. 1468, 1470 (1981) (per curiam) (denying an estoppel claim for Social Security on the 
authority of Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 68 S. Ct. 1 (1961), but 
observing that the Court ‘‘has never decided what type of conduct by a Government 
employee will estop the Government from insisting upon compliance with valid regula- 
tions governing the distribution of welfare benefits’’); INS v. Miranda, 459 U.S. 14, 19, 
103 S. Ct 281, 283 (1982) (per curiam) (‘‘This case does not require us to reach the 
question [of] whether affirmative misconduct in a particular case would estop the 
Government from enforcing the immigration laws.’’); Heckler v. Community Health Serv., 
467 U.S. 51, 60-61, 104 S. Ct. 2218, 2224 (1984) (‘‘We have left this issue open in the 
past, and do so again today.’’). 

69. Hatcher, 922 F.2d at 1410. 

70. 496 U.S. 414, 110 S. Ct. 2465 (1990). In Hatcher, the court recognized that 
although Fowler was closer to the facts of Hatcher, it distinguished Fowler because it 
dealt with unauthorized disbursements of federal funds. Hatcher’s claim is that he need 
not fulfill an obligation owed the government because the government failed to fulfill its 
obligations to him by engaging in affirmative misconduct. Hatcher’s failure to fulfill his 
obligation would indirectly affect the public fisc because the government has made a 
substantial investment in Hatcher which has not yielded dividends. The court recognized 
that Richmond does not hold estoppel is unavailable in all cases where it is shown the 
government would be harmed financially if the doctrine were applied. Richmond, as the 
Ninth Circuit reads it, was concerned with direct demands on the public fisc, a situation 
not presented in Hatcher. 

71. Id. 
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The Court rejected the Solicitor General’s proposal to adopt a per se 
ban on the use of estoppel against the federal government and ruled 
that litigants may not use offensive estoppel to support ‘‘a claim for 
payment of money from the Public Treasury contrary to a statutory 
appropriation.’’”* In Hatcher, the Ninth Circuit concluded that since 
Hatcher was not using offensive estoppel to seek money damages from 
the government Richmond should not apply”? and instead looked to 
Watkins v. United States Army,”* the authoritative case on offensive 
estoppel in the Ninth Circuit. 


2. Applying Watkins to Hatcher 


In Watkins, an Army officer challenged the revocation of his security 
clearance and sought to prevent his discharge from the military on 
grounds of his homosexual activity. Unlike Hatcher, who argued eq- 
uitable estoppel in defense of the government’s breach-of-contract claim, 
Watkins relied on equitable estoppel to prevent the Army from dis- 
charging him. In Watkins, the Ninth Circuit established a two-pronged 
test as the threshold before deciding whether the ‘‘traditional elements’’ 
of estoppel were present.” The first prong requires that the party 
invoking the doctrine of equitable estoppel against the government 
establish ‘‘affirmative conduct going beyond mere negligence.’’”* The 
second prong mandates that the claimant show ‘‘the government’s 


wrongful act will cause a serious injustice, and the public’s interest 
will not suffer undue damage... .’’” 

Hatcher based his only colorable estoppel argument on the NHSC’s 
failure to disclose its policy of staggering the mailing of its placement 
forms. He claimed the NHSC misrepresented its position of preferring 
residency-trained scholars to intern-trained scholars.”* Specifically, 





72. Id. at 420, 110 S. Ct. at 2468. See also United States v. Fowler, 913 F.2d 1382, 
1385-86 (9th Cir. 1990) (following Richmond). 

73. Hatcher, 922 F.2d at 1410. 

74. 875 F.2d 699 (9th Cir. 1989) (en banc), cert. denied, 498 U.S. 957, 111 S. Ct. 
384 (1990). 

75. 875 F.2d at 707. 

76. Id., (quoting Morgan v. Heckler, 779 F.2d 544, 545 (9th Cir. 1985)). Here, Hatcher 
argued that the court, based on Johnson v. Williford, 682 F.2d 868, 873 (9th Cir.1982), 
should apply a ‘‘gross negligence’’ standard. The court rejected his argument, noting 
that the quote comes from a portion of the case discussing due process, not estoppel. 
The court also noted that decisions after Johnson control the appeal and support the 
position that ‘‘[t]he Ninth Circuit treats affirmative misconduct as an essential require- 
ment.’’ Rider v. United States Postal Serv., 862 F.2d 239, 241 (9th Cir. 1988), cert. 
denied, 490 U.S. 1090 (1989); See also Wagner v. Director, Fed. Emergency Management 
Agency, 847 F.2d 515, 519 (9th Cir. 1988). 

77. 875 F.2d at 707 (quoting Morgan v. Heckler, 779 F.2d 544, 545 (9th Cir. 1985)). 

78. See Seva Resorts, Inc. v. Hodel, 876 F.2d 1394, 1400 (9th Cir. 1989) (Secretary 
of Interior did not misrepresent its position and was not equitably estopped from refusing 
to sign concession contract for resort development on federal and Indian trust lands 
although Secretary had approved master lease and subconcession contract had been 
negotiated). 
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Hatcher claimed that certain brochures and letters from the NHSC 
implied that residency-trained and intern-trained scholars would be 
treated equally for purposes of mailing, even though they were treated 
differently for purposes of placement. 

Hatcher based this argument on two letters he received from the 
NHSC. On April 6, 1984, the NHSC sent him a form letter addressed 
to all ‘‘Scholarship Recipients Graduating in 1984.’’ The letter stated 
the NHSC’s intention to send a packet of placement material and a 
site-selection questionnaire in early July. On June 25, 1984, the NHSC 
responded to Hatcher’s June 8th letter and stated that placement lists 
for the 1985 placement year ‘‘will be available by mid-July.’’”? Hatcher 
contended that these letters implied that all scholars would be equal 
‘“‘at the starting gates’’ for the purpose of both receiving materials and 
returning their applications. 

Although the Ninth Circuit admitted that it ‘‘stretched’’ the equitable 
estoppel doctrine to cover the facts in Watkins, estoppel ‘‘would burst 
if extended to the present case.’’*° The court distinguished Watkins by 
noting that the Army continually reassured Watkins that his career was 
safe. Watkins involved ‘‘ongoing active misrepresentations’’ and not 
merely ‘‘misinformation.’’*! Conversely, the NHSC told applicants they 
would receive placement materials sometime in July and the undis- 
closed policy of staggering mailings did not amount to an ‘‘ongoing 
active misrepresentation’’ of the type involved in Watkins.*? The NHSC’s 
general warning that not all scholars would be treated equally was 
sufficient notice that such preferential treatment could be expected.** 
Since Hatcher failed to satisfy the first prong of the threshold test under 
Watkins, his equitable estoppel claim was rejected. The court did not 
address the second prong. 

After the Hatcher decision, Watkins remains the authoritative case in 
the Ninth Circuit. For defaulting NHSC scholars this is not encouraging. 
To estop the federal government successfully under Watkins, the chal- 





79. Hatcher, 922 F.2d at 1411. 

80. Id. 

81. Watkins, 875 F.2d at 708. 

82. Hatcher, 922 F.2d at 1411. 

83. On April 6, 1984, the NHSC sent a form letter to Hatcher containing the following 

warning: 

Medical and osteopathic graduates who are planning to begin service after one 
year of graduate clinical training [the option Hatcher ultimately pursued] should 
be aware of the very limited number of placement opportunities available for 
physicians with only one year of training. Potential sites are increasingly 
unwilling to accept one year trained physicians because of the number of 
eligible physicians competing for placements. You are strongly urged to con- 
tinue in an approved residency after your first year of training, and to request 
deferment for the total number of years needed to complete the program even 
though you may not complete arrangements to continue training until next 
spring. 
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lenger must substantiate ‘“‘ongoing active misrepresentations,’’ not merely 
‘“‘misinformation.’’** The Secretary and an NHSC scholar communicate 
over a relatively short period of time and have few personalized com- 
munications. This circumstance will make it difficult for the defaulting 
scholar to establish the ‘‘ongoing’’ nature of misrepresentation. Finally, 
the connotation of the word ‘‘misrepresentation’’ is that of an inten- 
tionally fraudulent act. While admittedly a subtle point, it increases 
the difficulty a defaulting NHSC scholar will have using an estoppel 
argument against the federal government. 

In Hatcher, the Ninth Circuit depletes the availability of estoppel 
against the government in two ways. First, although the court did 
uphold Richmond in not establishing a per se ban on the use of estoppel 
against the federal government, the court refused to extend estoppel to 
the facts of Hatcher. Second, in upholding Watkins, the court perpet- 
uates the history of rarely accepting an estoppel claim against the 
government. The Supreme Court has reversed every finding of estoppel 
against the federal government that it has reviewed.** Thus, while the 
Hatcher court refused to eliminate the possibility of a successful estop- 
pel argument by a defaulting scholar against the government, it pow- 
erfully reiterated its position of not allowing estoppel arguments against 
the government. In sum, unless exceptional circumstances surround the 
default, the NHSC scholar should look elsewhere for a potentially 
successful argument and leave estoppel to the hornbooks. 


III. CONCLUSION 


Hatcher represents a cumulative resolution of all the major colorable 
arguments that could be made by a defaulting NHSC scholar. Hatcher 
demonstrates an unwavering judicial deference to the legislative intent 
manifested in the NHSC Scholarship Program. The courts have held 
steadfast to the idea that the scholarship program was designed for a 
purpose and that that purpose is not served by allowing scholars to 
avoid their period of obligated service through contract-law defenses. 
The courts also have rejected more peripheral arguments: bankruptcy 
discharge arguments,*° hardship waiver arguments,®’ and other, more 
creative, arguments* designed to avoid the treble damages incurred in 
default. 





84. Watkins, 875 F.2d at 708. 

85. Richmond, 496 U.S. at 414, 110 S. Ct. at 2465. 

86. See In re Dillingham, 104 B.R. 505 (Bankr. N.D. Ga. 1989) (Rejected contention 
that nondischargeable scholarship debt in excess of $100,000 is unconscionable). 

87. See United States v. Roper, 681 F. Supp. 77 (D. Me. 1988) (No abuse of discretion 
in denying hardship waiver of scholar whose husband had committed suicide) and United 
States v. Brooks, 643 F. Supp. 256 (E.D. Mich. 1986) (Rejected scholar’s hardship 
argument of difficulty of moving with a pregnant wife). 

88. See United States v. Bills, 822 F.2d 373 (3rd Cir. 1987) (defaulting NHSC scholar 
claimed exemption from treble damages by arguing that such damages were permitted 
only for failure to begin or complete service obligation, not for failure to prepare for 
assignment in approved residency program as he did). 
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Hatcher not only continues this trend, but takes away much of the 
defaulting NHSC scholar’s ammunition.*® By following Rendleman’s 
lead in holding that the APA, not contract law, governs NHSC schol- 
arship agreements, the court denies NHSC scholars the use of contract- 
law defenses.°° The application of a ‘‘rational relation’’ standard to 
APA’s ‘‘arbitrary and capricious’’ claims makes these APA-based claims 
difficult to substantiate. The application of Watkins’ ‘‘ongoing misrep- 
resentation’’ test to estoppel claims makes a successful estoppel claim 
by a defaulting NHSC scholar highly unlikely. 

It appears that Hatcher is placing the NHSC scholarship program 
firmly within the realm of other grant-in-aid programs. The NHSC- 
scholar relationship is seen not as a contract between an individual 
and the government, but as an exercise by the federal government of 
its authority under the spending power” to bring about certain public- 
policy goals. This effectively strips the scholar of all common-law 
defenses. 

To be sure, Hatcher will not be read as reshaping this area of the 
law, but it does bring finality. After Hatcher, does any colorable 
argument help the defaulting NHSC scholar escape the burden of treble 
damages? Theoretically, a case could run the gauntlet of the ‘‘rational 
relation’ test, the ‘‘arbitrary and capricious’’ test and the ongoing- 
misrepresentation test applied to an estoppel claim. Practically, since 


there has never been a successful estoppel claim against the govern- 
ment, the likelihood of a decision in favor of a defaulting NHSC scholar 
is almost nonexistent. Until some clever attorney discovers a new 
defense, the best for which a defaulting scholar can hope is time to 
reach accommodation with the government and thus avoid the impo- 
sition of treble damages.” 


Donald Lohman* 





89. There are proponents of even more radical measures. See Scholarship Swindles, 
L.A. DaiLy J., March 3, 1992, at 6: ‘‘[T]here is a simpler way of getting medical draft 
dodgers to honor their commitment: Deny them a license to practice medicine.’’ 

90. See United States v. Martin, 710 F. Supp. 271, 274-75 (C.D. Cal. 1989) and 
United States v. Turner, 660 F. Supp. 1323, 1330-31 (E.D.N.Y. 1987). 

91.-0:S. Const art: 1, §-6; cls 1. 

$2. United States v. Brooks, 643 F. Supp. 256 (E.D. Mich. 1986). (Defaulting NHSC 
scholar allowed 30 days to reach accommodation with government whereby he would 
commence to provide his obligated services in order to avoid the imposition of damages). 

93. B.A., Quincy College, 1991; J.D. Candidate, Notre Dame Law School, 1994. 
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